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Preface

It is well known that human smuggling and human trafficking are serious threats
to human security. At the European Union (EU) level, the struggle against these ac-
tivities has generated a number of measures that are regularly incorporated within
the broader framework of migration control. In such a context, anti-smuggling and
anti-trafficking measures may have important consequences for the fundamental
rights enjoyed by the very same people that are to be protected. This is because
many of these anti-smuggling and anti-trafficking measures aim to contain people
in third countries. As a consequence, the human right to leave your country and the
right to asylum could be infringed upon by such measures.

This calls for an in-depth analysis of their compatibility with EU fundamental rights.
The intricate relationship between migration control and human rights is being
studied by researchers who typically consider the risks and consequences of an-
ti-smuggling and anti-trafficking measures from a legal perspective. How can we
avoid people being trafficked without affecting the right to leave? Could the fight
against smuggling affect the right to asylum of those who cannot reach safe shores
through legal pathways?

This Delmi report examines the question of whether the EU and its Member States
are in fact violating different aspects of the human rights law with the anti-smug-
gling and anti-trafficking measures adopted in the past years. The EU’s outsourcing
of migration control to third countries makes the picture even more complex. The
offshoring of border control brings across the perception that Member States have
limited resources to safeguard the rights of people in third countries, who are sus-
ceptible to be trafficked, orwho wish to pay for the services of smugglers. The study
looks foran answer to the question of how we in the future can avoid creating these
tensions between human right and the fight against smuggling and trafficking.

The report is written by Vladislava Stoyanova, Associate Professor at the Depart-
ment of Law, Lund University. Stoyanova has published extensively in the field of
human trafficking and slavery as well as on positive obligations under the European
Convention of Human Rights.




External reviewers of the report have been Jens Vedstedt-Hansen, Professor at
the Law Department, Aarhus University and Rebecca Stern, Senior Lecturer at
the Department of Law, Uppsala University. The work on this report has been fol-
lowed by Asa Carlander-Hemingway, Chief of Unit at the Swedish Migration Agency
and member of Delmi’s Board of Directors. At Delmi, the Delegation Secretaries
Constanza Vera-Larrucea, André Asplund and Daniel Silberstein have contributed
to the review. Results and conclusions from this study were previously discussed
at a seminar in Stockholm. As usual in the Delmi context, the author is however
responsible for the content, results and policy recommendations in the report.

Stockholm, March 2020

Joakim Palme Kristof Tamas

Chair, Delmi Director, Delmi
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Summary

Combatting human smuggling and human trafficking has been one of the priority
objectives of the EU and its Member States in their efforts to decrease the number
of migrants arriving in EU territory. The development of strong cooperation with
third-countries has been considered indispensable to the effectiveness of what is
often described in EU documents as the ‘fight’ against human trafficking and smug-
gling. As part of this cooperation, third countries control movement, contain people
and prevent their departures. These measures are undertaken with the expressed
objectives of preventing migrants from losing their lives and becoming victims of
human traffickers or of unscrupulous smugglers.

This Delmi report examines the compatibility of the EU measures against human
smuggling and human trafficking with the EU Charter of Fundamental Rights. The
measures that are part of the EU’s externalisation and outsourcing of migration con-
trol to third countries are not new. However, since 2016 the EU has been prioritising
these forms of controls by providing incentives for third countries to restrict the
movement of migrants. While it cannot be denied that human smuggling and hu-
man trafficking can indeed lead to serious human suffering and even death, could
it be that the EU and its Member States are actually violating human rights law with
these anti-smuggling and anti-trafficking measures?

In its attempts to answer this question, the study provides a novel and distinctive
addition to the research in this field. No previous study has specifically examined
the question of whether the measures aimed at preventing human smuggling and
human trafficking constitute human rights law violations. The study focuses on two
rights from the EU Charter of Fundamental Rights: the right to life and the right to
seek asylum. It concludes that the EU and its Member States might have failed to
fulfil their positive obligations to ensure the right to life. It also concludes that the
EU and its Member States might be in violation of the right to leave to seek asylum.

To reach these conclusions, the study examines the legal challenges related to the
applicability of the EU Charter of Fundamental Rights to the anti-smuggling and
anti-trafficking measures undertaken by the EU and its Member States. These chal-
lenges include the following factors. First, the individuals affected by the measures
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are located in third countries. Second, the measures are undertaken by various ac-
tors, including countries of origin and transit, and it might be difficult to distinguish
the role of each of these. Third, the measures are based on informal agreements
with third countries.

The study argues that the EU Charter of Fundamental Rights applies to individuals
located beyond the borders of the EU. The EU Charter applies to EU institutions and
bodies even when they act outside the EU legal framework. This means that any
informal agreements with third countries can be scrutinised against the standards
of the EU Charter. Whether or not the Charter applies to EU Member States in this
context is, however, much more questionable.

The EU and the EU Member States have positive obligations to ensure the right to
life in the context of the anti-smuggling and anti-trafficking measures. Given the
empirical doubts as to whether the current measures achieve this objective, alter-
native measures need to be considered. These alternatives, while ensuring the right
to life, will have to also accommodate States’ migration control interests. In light of
these requirements, a possible alternative is offering safe routes to individuals in
need of international protection. In addition, for the EU and its Member States to
comply with their positive obligation to ensure the right to life, they need to initiate
studies to assess the effectiveness of the current anti-smuggling and anti-traffick-
ing measures. Thatis, to what extent the measures effectively ensure the right to life
and to what extent any alternative measures (e.g. legal routes to entry) might be too
burdensome or unreasonable.

Since the effects of the anti-smuggling and anti-trafficking measures are contain-
ment of people in third countries and preventing people from leaving, these mea-
sures interfere with the right to asylum. An integral element of this right is the right
to leave in orderto seek asylum. To be permissible, the measures that interfere with
the right have to be ‘provided by law’. Considering the informal nature of the ar-
rangements that form the basis for the measures, this requirement does not seem
to have been met. The measures could thus be declared contrary to human rights
law, based solely on the failure to meet the ‘provided by law’ requirement.

The measures that interfere with this right have to pursue legitimate objectives
in order to be permissible. It can be accepted that preserving the integrity of EU
Member State borders by preventing arrivals is a legitimate objective. The objective
of saving lives can also be accepted as legitimate.

viii
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It can, however, be questioned whether the chosen measures for achieving these
objectives are necessary. There seem to be alternative measures that, in practice,
might lead to the same number of people entering the EU yet at the same time better
guarantee the right to leave to seek asylum. An example of such an alternative is
offering legal and safe channels for exiting countries of origin and transit so that
individuals can apply for asylum in EU Member States.




Sammanfattning

Att bekdmpa ménniskosmuggling och manniskohandel har varit ett av de framsta
malen for EU och dess medlemsstater i deras anstrangningar att minska antalet
migranter som nar EU:s territorium. Utvecklingen av ett starkt samarbete med tred-
jelander har visat sig vara nodvandig for effektiviteten i vad som i EU-dokument
beskrivs som kampen mot manniskohandel och manniskosmuggling. Detta samar-
bete innebér att tredjelander kontrollerar forflyttningar, haller kvar manniskor och
forhindrar att dessa lamnar landet, detta i syfte att undvika att migranter faller offer
for manniskohandel och skrupelfria smugglare.

Denna Delmi-rapport undersoker hur EU:s insatser mot handel och smuggling av
manniskor dr forenliga med EU:s stadgar om grundldggande rattigheter. Dessa in-
satserdrendelav EU:s utlokalisering av ansvar for kontroll av migranter som sedan
2016 har prioriterats med utgangspunkten att skapa incitament for tredje lander att
begransa migration. Medan det inte kan fornekas att manniskosmuggling och méan-
niskohandel kan leda till stort manskligt lidande, eller till och med dédlig utgang,
kan det finnas en risk att EU och dess medlemsstater begar brott mot manskliga
rattigheter via sina insatser mot manniskosmuggling och manniskohandel?

| sin mélsattning att besvara denna fraga erbjuder studien ett nytt och distinkt bi-
drag till forskningsféltet. Inga tidigare studier har specifikt undersokt frdgan om
huruvida insatser mot manniskosmuggling och manniskohandel kan bryta mot
manskliga rattigheter. Denna studie fokuserar pa tva réttigheter frdn Europeiska
unionens stadga om de grundldggande radttigheterna: ratten till liv och rattigheten
att soka asyl. Studien slar fast att EU och dess medlemsstater kan ha misslyckats
med att uppfylla sina positiva forpliktelser att sakerstalla ratten till liv. Vidare dras
slutsatsen att EU och dess medlemsstater kan verka i strid med rattigheten att
ldmna sitt ursprungsland for att soka asyl.

Foratt na dessa slutsatser studeras de rattsliga utmaningarna forknippade med att
tilldmpa EU:s stadga om de grundldggande rattigheterna i relation till de atgarder
som EU och dess medlemsstater vidtagit mot manniskosmuggling och mannisko-
handel. Dessa utmaningar beror bland annat foljande faktorer: For det forsta, befin-
ner sig de personer som berdrs av atgarderna i tredjelander. For det andra utférs
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dessa atgarder av ett flertal olika aktorer, inklusive sddana i ursprungs- och trans-
itlander, och det kan darfor vara komplicerat att sarskilja aktorernas olika roller.
For det tredje vilar atgdrderna pa en grund av informella Gverenskommelser med
tredje lander.

Studien havdar att EU:s stadga om de grundlaggande réattigheterna dven galler in-
divider utanfor EU:s grédnser. Vidare géller EU:s stadgar for institutioner och organ
inom EU dven da dessa verkar utanfor EU:s rattsliga ramverk, vilket betyder att
informella 6verenskommelser med tredjelander kan komma att granskas i forhal-
lande till EU:s stadgar. Det dr dock betydligt mer tveksamt om EU:s stadgar géller
for enskilda EU-medlemsstater i detta sammanhang.

EU och dess medlemsstater har positiva forpliktelser att sdkerstélla ratten till liv i
et sammanhang ddrinsatser mot manniskosmuggling och manniskohandel genom-
fors. Den empiriska granskningen ger upphov till fragetecken om befintliga atgar-
derdrilinje med denna forpliktelse, varfor alternativa insatser behdver dvervdgas.
Dessa alternativ behtver ocksa inrymma olika staters behov av kontroll Gver migra-
tionen, men samtidigt sakerstalla ratten till liv.

| ljuset av dessa krav dr ett mojligt alternativ att erbjuda sdkra vagar till personer
som dr i behov av internationellt skydd. For att EU och dess medlemsstater ska
kunna agera, enligt deras positiva forpliktelser att sakerstalla ratten till liv, behovs
dessutom studierinitieras for att kunna bedéma i vilken utstrackning nuvarande at-
gdrder mot ménniskohandel och manniskosmuggling verkligen sdkerstaller rdtten
till liv, och huruvida alternativa atgarder (t.ex. lagliga végar) &r for krdvande eller
orimliga.

Eftersom effekten av atgédrder mot smuggling och méanniskohandel resulterar i till-
bakahallande av ménniskor och forhindrande av dem att ldmna ursprungs- eller
transitlandet kan dessa atgdrder sta i vagen for ratten att soka asyl. Som en del i
denna ratt inkluderas ratten att lamna landet for att soka asyl.

For att vara tillaten behover insatser som begrdansar mojligheten att séka asyl vara
faststalld i lag. Med tanke pa de informella 6verenskommelser som skapat basen
forinsatserna verkar inte detta krav uppfyllas. Fran det f6ljer att insatserna kan ses
std i motsats till manniskorattslagstiftning enkom fran oférmagan att mota kravet
om ’faststalld i lag’. Enbart genom att inte uppfylla kravet om *faststélld i lag’ kan
de insatser som gors dérfor anses sta i motsats till de manskliga rattigheterna.
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De insatser som potentiellt inskranker rdttigheterna att soka asyl och att lamna for
att soka asyl behdver dven ha legitima skal att genomforas. Att forhindra flodet
av migranter i syfte att behalla medlemsstaternas gransintegritet, kan ses som ett
legitimt skal. Att radda liv kan dven vara ett legitimt skal for att genomfdra insatser.

Det kan dock ifragasattas om de befintliga atgdrderna for att uppna dessa mal
ar nddvandiga. Det tycks finnas alternativa atgarder som i praktiken kan leda till
samma antal manniskor som tar sig in i EU men samtidigt och pa ett battre satt,
sakerstdller manniskors rétt att ldmna sitt land for att soka asyl. Ett exempel pa
sadana alternativa insatser skulle kunna vara att erbjuda lagliga och sakra tillvaga-
gangssatt for redan existerande ursprungs- och transitldnder. Detta sa att enskilda
individer kan ansoka om visum i EU:s medlemslander.

Xii
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Glossary

Applicant for international protection

EU law defines this term as ‘a third-country national or a stateless person who has
made an application for international protection in respect of which a final decision
has not yet been taken’.

Carrier sanctions

Penalties imposed on transport operators (e.g. airlines) for transporting individuals
to a country where they are not entitled to enter under the applicable national legis-
lation due to, for example, not having valid passports or valid visas.

Externalisation of border controls

Taking measures that affect individuals who are far away from the EU Member
States’ territory and borders for the purpose of preventing their arrivals.

Jurisdiction in human rights law

An initial threshold that determines whether the European Convention on Human
Rights is applicable and can be invoked by individuals against a particular State.
This is expressed in Article 1 of the Convention: ‘[t]he High Contracting Parties shall
secure to everyone within their jurisdiction the rights and freedoms’ enshrined in
the Convention. It is presumed that a State has jurisdiction over its territory and all
individuals therein caninvoke the Convention againstthis specific State. Individuals
located beyond the State’s territory need to demonstrate a jurisdictional link with
this particular State in order to invoke the Convention against it.

Human smuggling

Facilitation of illegal entry.

xiii
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Human trafficking

Article 3 of the United Nations Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children, defines human trafficking as ‘the re-
cruitment, transportation, transfer, harbouring or receipt of persons, by means
of the threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or
receiving of payments or benefits to achieve the consent of a person having control
over another person, for the purpose of exploitation. Exploitation shall include, at
a minimum, the exploitation of the prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or practices similar to slavery, ser-
vitude or the removal of organs’. The consent of a victim of trafficking in persons to
the intended exploitation is irrelevant where any of these means have been used.

International protection

EU law defines this term as refugee status and subsidiary protection. However, in
this study it is used in a broader sense to also reflect other protection grounds that
might be invoked under human rights law or national legislation.

Non-refoulement

Prohibition to return beneficiaries of international protection (e.g. refugees) to a
place where they are at risk of persecution or other forms of ill-treatment. This pro-
hibition also covers people seeking international protection (i.e. asylum seekers)
until a final decision is made on their application. The principle of non-refoulement
also prohibits sending individuals to countries where they will be exposed to a risk
of onward removal to a country where they may be at risk (indirect refoulement).
This prohibition is laid down in Article 33 of the Refugee Convention, Article 3 of
ECHR, and Articles 18 and 19 of the EU Charter of Fundamental Rights.

Positive human rights obligations

Obligations upon States to take measures to prevent or to remedy harm suffered by
individuals.

Xiv
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Refugee

According to Article 1(A) of the Refugee Convention, a refugee is a person who ‘ow-
ing to well-founded fear of being persecuted for reasons of race, religion, nation-
ality, membership of a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country; or who, not having a nationality and being
outside the country of his former habitual residence as a result of such events, is
unable or, owing to such fear, is unwilling to return to it’.

Right to leave any country

Pursuant to Article 2(2) of Protocol 4 to the European Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR), ‘Everyone shall be free to
leave any country, including his own’.

Right to life

Pursuant to Article 2 of the EU Charter of Fundamental Rights ‘Everyone has the
right to life’.

Right to seek asylum

Pursuant to Article 18 of the EU Charter of Fundamental Rights, ‘The right to asylum
shall be guaranteed with due respect for the rules of the Geneva Convention of 28
July 1951 and the Protocol of 31 January 1967 relating to the status of refugees and
in accordance with the Treaty on European Union and the Treaty on the Functioning
of the European Union’.
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Abbreviations

CoE - Council of Europe

EASO - European Asylum Support Office

ECHR - European Convention on Human Rights

ECtHR — European Court of Human Rights

EU Charter — Charter of Fundamental Rights of the European Union
EUNAVFOR — European Union Naval Force

TFEU — Treaty on the Functioning of the European Union

UNHCR - United Nations High Commissioner for Refugees

UNODC - United Nations Office on Drug and Crime
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1. Introduction

Aim and structure

The EU and the EU Member States have faced the challenge of increased migration
pressure coming from outside their borders. This has made it essential for them to
develop strong external actions to combat human smuggling and human traffick-
ing. In this study, the terms ‘external actions’ in the field of migration and ‘external
dimension’ of EU migration policy are used interchangeably and are understood as
the development and consolidation of cooperation between the EU and EU Member
States, on the one hand, and with third countries of origin or of transit, on the other.
Within this external dimension of EU migration policy, the undertaking of more ef-
fective measures against human trafficking and human smuggling has been a prior-
ity. Tackling human smuggling and human trafficking has been consistently put for-
ward as one of the most important tools for responding to the migratory pressures.?

The reason for this strong emphasis on combating human trafficking and human
smuggling is that, despite the formal legal distinction between the two, both con-
stitute a means of irregular travel to and entry into the EU Member States.> When no
legal channels exist to travel to and enter desired countries of destination, human
trafficking and human smuggling provide the means for asylum seekers to access
the EU territory. Given the wars and instabilities that characterise many regions in
the world, the services offered by smugglers in terms of facilitation of movement
and irregular border crossings (some of which might involve exploitative arrange-
ments amounting to human trafficking) meet the demand for movement.*

Human smuggling and human trafficking can lead to serious human suffering and
even death. Thousands of people have lost their lives while attempting to reach
Europe.’ Against this backdrop, measures aimed at preventing human smuggling
and human trafficking appear justifiable. However, could these very measures at
the same time also constitute human rights law violations? Might the EU and its
Member States be violating human rights law with the anti-smuggling and anti-traf-
ficking measures that form part of the ‘external dimension’ of EU migration policy?
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To answer these questions, this study will undertake four steps, reflected in four
parts. Part |, entitled ‘Uncertainties concerning the definitions of human trafficking
and human smuggling’, clarifies the definitions of human trafficking and human
smuggling under EU law. It highlights the ambiguities surrounding these definitions
and the related difficulty in distinguishing between human smuggling and human
trafficking. This is important because if there is no clarity concerning the meaning of
these terms, there can be little understanding of the nature of the phenomena that
the EU tries to address. When such an understanding is lacking, it might be difficult
to propose measures for responding to these phenomena.

Part Il, entitled ‘Suppression of movement’, clarifies the types and the nature of
the measures undertaken by the EU and the EU Member States to address human
smuggling and human trafficking. After providing an overview of these measures,
Part Il focuses on one specific group of measures; namely, those measures that
form part of the external dimension of EU migration policy. These measures entail
the outsourcing of border control to countries outside the EU.¢ In short, these mea-
sures lead to the containment of individuals, including transit migrants, and their
prevention from leaving countries of origin and of transit, e.g. Libya. This has seri-
ous repercussions in terms of these migrants’ ability to seek asylum and to escape
the degrading conditions that they are exposed to within these countries.

The anti-smuggling and the anti-trafficking measures that are dealt with in this
study are intrinsically linked to asylum law and policy when they are applied indis-
criminately towards people attempting irregular entry into the EU Member States.
Such measures inevitably affect asylum seekers, many of whom are likely to be in
need of international protection (if they succeed in applying for it and having their
claims examined), to the same extent as they affect migrants without any protec-
tion needs and possibly with no intention of applying for asylum. According to the
2018 EASO statistics, one in three first-instance decisions were positive, granting
the applicant either refugee status or subsidiary protection. The overall recognition
rate is likely higher considering that negative decisions (denial of international pro-
tection) can be reversed upon appeal.’

In sum, the human rights impact of the anti-smuggling and anti-trafficking mea-
sures is twofold. First, these measures often result in indiscriminately returning
individuals to, or containing them in, harmful situations that are likely to violate
human rights. Second, for those in need of international protection, the measures
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have the additional effect of barring theiraccess to territories and procedures where
they could present their claim to protection for examination and, if they are refu-
gees or eligible for other forms of protection, have protection granted. Part Il of the
study distinguishes and clarifies three characteristics of the anti-smuggling and
anti-trafficking measures: extraterritoriality, involvement of many actors (i.e. EU,
EU agencies, EU Member States and third countries), and informality. A meaning-
ful answer to the question of whether the measures for the prevention of human
smuggling and human trafficking constitute human rights law violations requires
clarity as to which binding human rights law instruments might be relevant. Part
1, entitled ‘Thresholds for applying human rights law’, provides this clarification.
In the context of Europe, the European Convention on Human Rights (ECHR or the
Convention) has been the most important human rights law instrument that is
also backed up by an international court, i.e. the European Court of Human Rights
(ECtHR or the Strasbourg Court). This court interprets the Convention and delivers
binding judgments.

The EU is not yet party to the ECHR and the Convention is thus not legally binding
for the EU.2 This has serious negative implications for the possibility of holding the
EU and EU agencies (e.g. the European Border and Coast Guard Agency, abbrevi-
ated as Frontex) accountable for any human rights law violations that they might
commit when exercising external border controls, including anti-smuggling and
anti-trafficking measures. All EU Member States are, however, parties to the ECHR.
This means that the EU Member States are bound by the Convention in whatever
measures they undertake, including measures required under EU law or as part of
EU policies.®

Itisimportant, however, to highlight that the Convention becomes applicable only if
the affected individuals (i.e. the migrants whose movement is contained) are with-
in the EU Member State’s ‘jurisdiction’. This creates difficulties that might render
the ECHR inapplicable. Part Il of the study therefore engages with another human
rights law instrument by examining the relevance of the EU Charter of Fundamental
Rights (the EU Charter).

With the entry into force of the Treaty of Lisbon, the EU Charter of Fundamental
Rights became legally binding.' In contrast to the ECHR, the Charter does not con-
tain a ‘jurisdictional’ clause. Instead, it is applicable to the EU bodies and to EU
Member States ‘when they are implementing Union law’.** The question that arises,
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then, is whether the EU Charter provides for better possibilities to control the ac-
tions of the EU and the EU Member States when they act extraterritorially to prevent
human smuggling and human trafficking. The study engages with this question and
explains the difficult interpretative issues that the EU Charter raises.

In orderto answerthe question of whetherthe measures aimed at preventing human
smuggling and human trafficking constitute human rights law violations, it must be
clarified which substantive rights from the EU Charter might be at stake. Part IV,
‘The right to life and the right to asylum’, responds to this question by addressing
two substantive rights: the right to life (Article 2 of the EU Charter) and the right to
asylum (Article 18 of the EU Charter). Part IV clarifies under what circumstances
it could be argued that these rights are being violated. Part IV explains the limits
imposed by EU fundamental rights law on the external dimension of EU migration
policy, and in particular, the anti-trafficking and anti-smuggling measures under-
taken within this policy.

Novelty

No previous study has specifically examined the question of whether the measures
aimed at preventing human smuggling and human trafficking constitute human
rights law violations. While the measures that are part of the externalisation and
the outsourcing of migration control to third countries are not new, the EU has since
2016 been prioritising these forms of controls by incentivising third countries to
restrict movement.

There have been many studies on the issue of externalisation of border controls.*
Externalisation is understood as taking measures that affect individuals who are far
away from the EU Member States’ territory and borders. Entry is thus prevented not
atthe point when the individual already presents himself/herself at the EU Member
State border, but rather before the person has even attempted to leave a country of
origin ortransit, forexample, by trying to board an airplane to Stockholm. The exist-
ing studies, however, focus on visas, carrier sanctions and push-backs at sea* and
do not specifically scrutinise the anti-trafficking and the anti-smuggling measures.
Focusing on these measures adds important distinctive features to this study be-
cause, while it is difficult to deny the fact that although these measures prevent
movement and raise serious questions about compliance with non-refoulement
and other human rights, they also aim to save lives and prevent exploitation.
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Another distinguishing feature of this study is that it looks at the problem from the
perspective of the EU Charter of Fundamental Rights, and not from the perspective
of state responsibility under international law and human rights law more general-
ly. This is important because, as opposed to the European Convention on Human
Rights, the EU Charter does not contain a jurisdictional clause. In particular, Article
1 of the Convention stipulates that ‘[tlhe High Contracting Parties shall secure to
everyone within their jurisdiction the rights and freedoms’ as enshrined in the
Convention. It follows that before engaging with the substantive provision of the
Convention, it has to be established that the individuals affected are within the ‘ju-
risdiction’ of the specific State. This is a difficult threshold to pass, as ‘jurisdiction’
is more than mere affectedness and it is hard to argue that the individuals affected
by the measures are under the personal control of the EU Member States orin a ter-
ritory where any of these States have ‘overall control’. Accordingly, the ECHR raises
a strict jurisdictional requirement that limits its opposability to EU Member States.

In contrast, the EU Charter does not contain a provision similar to Article 1 of the
ECHR. The application of the EU Charteris instead invoked once it is determined that
EU law is applicable. This is reflected in Article 51(1) of the Charter, which stipulates
that ‘[t]he provisions of this Charter are addressed to the institutions and bodies of
the Union with due regard for the principle of subsidiarity and to the Member States
only when they are implementing Union law’ [emphasis added].

Methodological considerations

The method employed in this study is legal-analytical, a well-established method
in the field of legal science. This method aims to identify the relevant legal norms
and to interpret them in accordance with the relevant rules of interpretation so that
the research question can be answered. In this respect, it is important to highlight
that the law might not give determinative and definitive answers to the question
posed. There might be grey areas, where more than one interpretation is possible.
Identification of these areas, and discussion of the issues and the implications in-
volved, is part of the objective of this study and has a value of its own. Migration
raises difficult questions about law and policy and there may be many situations in
which the law, particularly human rights law, fails to provide clear answers.

Itis also important to clarify from the outset that the assessment takes as its start-
ing point the position of the individuals who are affected by the anti-smuggling and
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anti-trafficking measures. Because the standards against which the anti-smug-
gling and anti-trafficking measures are assessed have human rights law (i.e. the
EU Charter) as their source, it needs to be observed that human rights law is not
value-neutral. Rather, the well-being of the individual is its starting point. This has
an impact on how human rights law is interpreted. In particular, the interests of the
individual are afforded an important weight when they need to be balanced against
State interests. In this area of law, there is a constant tension between the migrants’
interests that is reflected, on the one hand, in relevant legal standards (e.g. the
right not to be sent back upon risk of ill-treatment and the right to leave any country)
and, on the other hand, in the destination States’ migration control interests.* This
study engages with this tension and clarifies the relevant principles addressing it.»
The well-being of individuals is one of these important principles.

Laws are subject to interpretation. In turn, interpretation of legal norms involves
making choices, which introduces normativity.** The normative assumption behind
human rights law is that it should be applicable to all human beings, including mi-
grants. Yet the legislative prerogative of States cannot be ignored,” and the entitle-
ment of States to control theirborders is of crucial importance. In this sense, human
rights law has limits regarding its possibility to make positive transformations that
are favourable for migrants. However, when these limits are juxtaposed against cer-
tain values (e.g. rule of law), gaps emerge. The study will therefore end with some
suggestions for changes.

The EU Charter is an expression of binding legal norms and will be the main point
of reference. In light of Article 52(3) of the Charter, the provisions of the European
Convention on Human Rights and the body of case law developed by ECtHR will also
have a prominent role. In its extensive case law, the ECtHR has engaged with the
rights of migrants in various areas, including non-refoulement in the context of the
interception of migrants who have managed to leave Libya.*® Relevant judgments
delivered by the Court of Justice of the EU will also be crucial.® The methodology
developed by these two courts for interpreting pertinent legal norms is also import-
ant. This methodology includes textual interpretation, purposive interpretation (i.e.
interpretation in light of the purpose of the norms) and contextual interpretation
(i.e. taking into consideration any other relevant legal norms).

To better understand the meaning of the relevant provisions and the judgments
delivered by the above-mentioned courts, the study engages with the existing
academic literature in the area of EU migration law and EU human rights law. In
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this respect, the works of Gregor Noll (University of Gothenburg, Sweden), Cathryn
Costello (Oxford University, UK), Steve Peers (University of Essex, UK), Violeta
Moreno Lax (Queen Mary University, UK) and Maarten den Heijer (University of
Amsterdam, the Netherlands), among others, will be extremely valuable.

Aresponse to the question raised in the beginning of this study demands an exten-
sive engagement with EU documents issued by the various EU institutions (e.g. the
EU Commission, the Parliament and the Council). The analysis of these will uncover
the aims pursued by the EU and the measures undertaken for their achievement.
These documents will also reveal EU priorities. Itis clear from these documents that
fighting human smuggling and human trafficking is a priority objective in EU migra-
tion policy and in EU policy structuring the EU’s relationship with third countries.

To ensure better empirical grounding, the study also refers to reports that docu-
ment the conditions in countries of transit and origin. Such reports have been is-
sued, for example, by Human Rights Watch, Amnesty International and reputable
news outlets (e.g. The Guardian). Judgments delivered by national and international
courts and studies issued by, for example, the EU Fundamental Rights Agency and
the Council of Europe Commissioner for Human Rights, will also be used to facilitate
the interpretation of relevant legal rules.

In summary, the methodology includes research of the relevant primary and sec-
ondary sources. This also involves an in-depth examination of the current discus-
sions in the academic literature, and of case law of the two European courts (the
ECtHR and the EU Court of Justice).
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Part | Uncertainties
concerning the definitions of
human trafficking and
human smuggling

Part | presents the legal definitions of human trafficking and human smuggling
and the distinctions between them. It highlights the absence of clarity surrounding
these definitions and distinctions.

2. Human trafficking

The definition of human trafficking

The EU Directive 2011/36/EU on combating and preventing trafficking in human be-
ings and protecting its victims (the EU Trafficking Directive) contains the following
definition of human trafficking:

[tlhe recruitment, transportation, transfer, harbouring or reception of
persons, including the exchange or transfer of control over those per-
sons, by means of the threat or use of force or other forms of coercion, of
abduction, of fraud, of deception, of the abuse of power or of a position
of vulnerability or of the giving or receiving of payment or benefits to
achieve the consent of a person having control over another person, for

the purpose of exploitation.

11
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With some minor additions,* this definition is a reproduction of the international
law definition of human trafficking that has been adopted in the UN Protocol to
Prevent, Suppress and Punish Trafficking in Persons (UN Trafficking Protocol)? and
the Council of Europe Convention on Action against Trafficking in Human Beings
(the CoE Trafficking Convention).3

As the definition suggests, for human trafficking to be constituted, three elements
need to be cumulatively fulfilled: (1) an action of recruitment, transportation, trans-
fer, harbouring or receipt; (2) by certain means (i.e. threat or use of force, etc.); and
(3) for the purpose of exploitation. It is enough if just one of the actions has been
performed (e.g. transportation) combined with just one of the means (e.g. decep-
tion) for the purpose of exploitation. It is also important to clarify that for human
trafficking to be constituted, it is not necessary that the victim was actually exploit-
ed. Itis enough if the victim has been, for example, recruited by abusing her/his po-
sition of vulnerability ‘for the purpose of exploitation’. This means that rather than
being a form of exploitation, the definition of human trafficking captures a process
that might lead to exploitation.4 Human trafficking thus refers to ‘the international
supply chain into exploitation.”

Although human trafficking is not in itself a form of exploitation and its victims
might or might not be actually exploited, it is difficult to understand the wrong that
the crime reflects without understanding the meaning of the term ‘exploitation’.
While human trafficking is, by definition, not dependent on the existence of actual
exploitation, ‘forthe purpose of exploitation’ is a necessary element. This demands
some understanding of what ‘exploitation’ means and, crucially, what severity
threshold needs to be applied in the determination of whether an individual has
been exploited oris at risk of being exploited.

Neither the EU Trafficking Directive nor other international law instruments define
‘exploitation’ in the context of human trafficking. The EU Trafficking Directive in-
stead provides examples of what exploitation might mean at the minimum:

Exploitation shall include, as a minimum, the exploitation of the pros-
titution of others or other forms of sexual exploitation, forced labour
or services, including begging, slavery or practices similar to slavery,
servitude, or the exploitation of criminal activities, or the removal of

organs.®

12
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The term ‘sexual exploitation’, and the issue of whether prostitution is per se a form
of exploitation, has been highly contested and the subject of many ideological de-
bates.” This discussion need not detain us here. It suffices to observe that there isno
common ground in Europe as to how the issue of prostitution should be addressed,
which implies that the meaning of ‘exploitation’ in this context is ambiguous.

As to the other examples of exploitative practices in the definition, e.g. forced la-
bour, slavery and practices similar to slavery, there is no doubt that these reflect
severe forms of abuses against human beings.® However, forced labour, slavery and
practices similar to slavery are only examples of what ‘exploitation’ might mean at
the minimum. This implies that the actual meaning of ‘exploitation’ can go beyond
these practices and capture other forms of practices that are less severe. An
example to this effect would be breaches of national labour legislation in the event,
for instance, that a worker is not paid in accordance with the minimum wage. The
definition of human trafficking does not preclude the inclusion of this example as a
form of exploitation.

In addition to ‘exploitation’, other terms within the definition have also remained
ambiguous. Such terms include ‘deception’ and ‘abuse of power or of a position of
vulnerability’. The EU Trafficking Directive has clarified that ‘a position of vulnera-
bility means a situation in which the person concerned has no real or acceptable
alternative but to submit to the abuse involved’.® This has been a useful clarifica-
tion. However, it has not generally resolved the problem as to how narrowly or how
expansively to interpret the ‘means’ element of the definition of human trafficking.
For example, if deception is understood to refer to deceit concerning the nature of
the promised work or service in the destination country, there is no clarity as to
what conditions the person has to be deceived about and how much he or she has
to be deceived in order to meet the terms for this definition. Generally, there is no
clear conceptual framework for the deception standard in the definition of human
trafficking.*

Inthe public discourse, human trafficking is normally associated with serious harm.
However, as the above clarifications expose, the definition is open to various in-
terpretations, some of which might be generous while others are more restrictive.
At the level of EU law, there has been no Court of Justice judgement regarding the
definition that might offer some interpretative guidance. From the perspective of
the EU Member States national criminal law, the EU Trafficking Directive establishes

13
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only ‘minimum rules concerning the definition of criminal offences and sanctions
in the area of trafficking in human beings’.** As a minimum rule, the definition in
the EU Trafficking Directive is binding upon the national criminal law as far as its
minimum elements are concerned.’> Accordingly, the EU Trafficking Directive sets
the breadth of the criminal repression by defining the minimum starting point and
Member States are free to widen this breadth.s

The minimum starting point for criminalisation is difficult to delineate since, as
mentioned above, the definition contains ambiguous terms (e.g. ‘exploitation’). At
the same time, the EU Member States are free to expand the meaning of the crime
further. This ultimately means that the criminal legislation of different Member
States might have different understandings of what human trafficking actually
means. In some Member States, the crime might be interpreted more narrowly; in
others, much more expansively.*

Accordingly, ‘human trafficking’ can refer to both severe forms of abuses, e.g. slav-
ery, as well as to certain deceptive arrangements that do not manifest any compa-
rable level of harm. As a consequence, the definition of human trafficking appears
to be inoperative for undertaking a realistic assessment as to the existence of a
problem of subjecting migrants to severe forms of abuses. Materially different cas-
es might be pooled together in the same category under the heading of ‘human
trafficking’.s

This interpretative problem intimately relates to the origins of the definition of hu-
man trafficking, namely Article 3(a) of the UN Trafficking Protocol. This Protocol was
adopted as part of a package consisting of the UN Convention against Transnational
Organized Crime and the UN Smuggling Protocol.*® The point of reference of this
package was better cooperation in criminal matters, fight against organised crime
and migration control, ‘all of these intended to effectively function regardless of
whetherthe alleged victims of human trafficking were exploited, as understood in a
broad sense or, in fact, enslaved.”

Leaving the realm of criminal law aside, the definition of human trafficking can also
be viewed in light of the understanding that ‘[t]rafficking in human beings is a [...]
gross violation of fundamental rights’.*® It is important to highlight, however, that
human rights law has not yet offered any meaningful guidance as to the meaning of
‘exploitation’, ‘abuse of power or position of vulnerability’ and, more generally, the
level of harm required to constitute human trafficking.* The references to human
rights law are therefore not particularly useful in this respect.

14
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In summary, there are serious challenges as to how the legal definition of human
trafficking should be interpreted and what factual circumstances can be legally la-
belled as human trafficking. What cannot be questioned, however, is that the legal
definition of human trafficking can encompass serious harm due to the deception,
coercion and possible exploitation involved.

Measures against human trafficking
under EU law

The main objective of the EU Trafficking Directive is to impose an obligation upon
the EU Member States to criminalise human trafficking and to provide victims with
some form of minimum assistance and protection. The EU has also put in place
Directive 2004/81/EC on the residence permitissued to third-country nationals who
are victims of trafficking in human beings or who have been the subject of an action
to facilitate illegal immigration, who cooperate with the competent authorities (the
EU Residence Permit Directive). The main objective of the latter is the extension
of residence permits when victims cooperate within criminal proceedings against
traffickers.

The measures of protection, assistance, and extension of residence permits to
victims are relevant once the victims are in the territory of a Member State. These
measures are not of relevance in terms of prevention. When it comes to prevention,
the EU Trafficking Directive simply envisions that Member States shall ‘discourage
and reduce the demand that fosters all forms of exploitation’, conduct information
and awareness-raising campaigns and train officials.

In light of the more recent extensive migration flows, it is questionable whether
these prevention measures can be effective. As the EU Commission has acknow-
ledged, ‘the socio-political context has changed significantly since the [anti-traf-
ficking] Directive and the [EU anti-trafficking] Strategy were adopted’.?° This change
has transpired due, among other things, to the 2015/2016 migration crisis. As a
consequence, one of the targeted priorities as identified by the EU Commission ‘for
stepping up EU action to prevent trafficking in human beings’ is coordination and
cooperation with countries outside the EU: ‘the Commission will continue to ensure
that an anti-trafficking angle is systematically included in all aspects of its relations
with non-EU countries and in all relevant policy areas’, including development.?

15
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This shift in the priorities is generally synchronous with the measures advanced
by the EU after the 2015/2016 refugee crisis for responding to the migration chal-
lenges. These measures prioritise cooperation with third countries (i.e. countries of
origin and transit) so that these countries prevent departures to EU territories and
contain the movement of individuals. Pursuant to the EU migration strategy adopt-
ed in 2016, this containment of movement is intended to prevent human trafficking
and human smuggling. This will be further explained below against the background
that migration controls have always been one of the key measures undertaken by
States to address human trafficking.?? Prior to this discussion, however, the defini-
tion of human smuggling will be clarified.
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The definition of human smuggling

To counterhuman smuggling, the EU has adopted the so-called Facilitators Package,
which includes Directive 2002/90/EC defining the facilitation of unauthorised en-
try, transit and residence and Council Framework Decision 2002/946/JHA on the
strengthening of the penal framework to prevent the facilitation of unauthorised en-
try, transit and residence. One of the specific objectives of the Facilitators Package
is to ensure the approximation of the criminal legislation in the Member States by
establishing a common definition of the offence of human smuggling. The offence
is defined as intentional assistance of a person, who is not a national or permanent
resident of a Member State, to enter, or transit across, the territory of a Member
State in breach of the laws of this State concerning entry or transit of aliens.!

This definition differs from the international law definition of human smuggling that
is enshrined in the UN Protocol against Smuggling of Migrants by Land, Sea and
Air, supplementing the United Nations Convention against Transnational Organized
Crime (UN Smuggling Protocol).? This Protocol defines smuggling of migrants as
follows:

‘the procurement, in order to obtain, directly or indirectly, a financial or
other material benefit, of the illegal entry of a person into a State Party
of which the personis nota national ora permanent resident’ [emphasis
added]?

Notably, the EU law definition does not require an element of ‘a financial or other
material benefit’, which implies that smuggling for humanitarian reasons might
also be encompassed within the EU law definition.4 Proof of financial or material
gain is not required for holding the smuggler criminally liable. The aggravating cir-
cumstances, however, are applicable only if the offence is committed for financial
gain.s
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The exclusion of financial gain from the EU law definition of human smuggling cre-
ates the problem that the smuggling prohibition is overbroad and it can be used to
suppress humanitarian assistance to asylum seekers. Yet, there is a ‘humanitarian
exception’ under EU law that allows the EU Member States to choose not to impose
sanctions on individuals who for humanitarian reasons assist others to cross the
border illegally. More specifically, Article 1(2) of Directive 2002/90/EC stipulates
that

Any Member State may decide not to impose sanctions with regard to
behaviour defined in paragraph 1(a) by applying its national law and
practice for cases where the aim of the behaviour is to provide humani-
tarian assistance to the person concerned [emphasis added].

Itisimportantto highlight that this exception is optional, which means that Member
States are allowed to ignore it.

At the time the Facilitators Package was drafted, different Member States had dif-
ferent positions concerning the omission of the financial gain element. Arguments
in favour of omitting the element were based on practical considerations: it might
be difficult to actually provide evidence to the required standard of proof that the
smuggler gained financially.® It was thus argued that the exclusion of the element
of financial gain can facilitate the investigation and the prosecution of smugglers.
More specifically, the EU Commission forwarded the following arguments against
the inclusion of financial gain:

The cash intensive nature of the payment methods linked to smuggling
makes it difficult to trace illicit financial flows and in turn to conduct in-
vestigations on the financial nature of the crime [... and] such difficulties
[...] would disproportionately hamper the investigation and prosecution
of this crime, affecting States’ legitimate interest to control borders and
regulate migration flows.”

These are all legitimate concerns as expressed by the EU Commission. At the same
time, it needs to be acknowledged that the removal of the financial gain element
and the labelling of any facilitation of illegal border crossing (including for humani-
tarian reasons) as human smuggling undermines the gravity of the offence. In par-
ticular, various activities including humanitarian aid, facilitation of border crossing
for a reasonable amount of money with reasonable consideration of the migrants’
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safety,® or facilitation of border crossing under exploitative conditions or under
life-threatening conditions, can all be labelled human smuggling. The actual gravity
of this offence is consequently called into question. One can question whether the
anti-smuggling measures are equally well equipped to address all the various activ-
ities that can be pooled together under the label of human smuggling.

Finally, it needs to be observed that the Framework Decision 2002/946/JHA con-
tains a saving clause enshrined in its Article 6 that reads as follows:

This framework Decision shall apply without prejudice to the protection
afforded refugees and asylum seekers in accordance with international
law on refugees or other international instruments relating to human
rights, in particular Member States’ compliance with their international
obligations pursuant to Articles 31 and 33 of the 1951 Convention relat-
ing to the status of refugees, as amended by the Protocol of New York
of 1967.

The above-quoted provision refers to provisions from the Convention relating to
the status of refugees (the Refugee Convention).? Namely, Article 33 prohibits the
return of refugees to a place where they might be ill-treated (i.e. the principle of
non-refoulement). Article 31(1) of the Refugee Convention also deserves some clari-
fications and for this reason needs to be quoted in full:

The Contracting States shall not impose penalties, on account of their
illegal entry or presence, on refugees who, coming directly from a ter-
ritory where their life or freedom was threatened in the sense of Article
1 [well-founded fear of being persecuted], enter or are present in their
territory without authorization, provided they present themselves with-
out delay to the authorities and show good cause for their illegal entry

orpresence.

This provision aims at exempting refugees from penalties for their illegal entry or
presence under certain conditions. It is important to highlight that Article 31 of the
Refugee Convention is not aimed at those who facilitate the illegal entry of refu-
gees, i.e. the smugglers. Therefore, it cannot be used for supporting an argument
that measures against human smuggling, including criminalisation, are per se con-
trary to the Refugee Convention.** However, Article 31 of the Refugee Convention
might have to be taken into account when assessing the compatibility of the an-
ti-smuggling measures with human rights law.™
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The distinction between human
smuggling and human trafficking

In light of the above definitional clarifications, what lines of distinction does the
law draw between human smuggling and human trafficking? These distinctions can
be made along the following three lines: illegal border crossing versus legal border
crossing, consent versus absence of consent, and exploitation versus absence of
exploitation.

Illegal border crossing

First, human smuggling always implies illegal or unauthorised crossing of an inter-
national border. This can take different forms: transporting persons by boat until
they reach the territory of the destination state, hiding persons in a lorry and cross-
ingaland border, or providing persons with falsified passports orvisas. In contrast,
human trafficking can happen through legal border crossings.*? Besides this point
of distinction (i.e. legal versus illegal border crossing, where human smuggling nec-
essarily implies illegal border crossing while human trafficking can happen through
both legal and illegal border crossing), all other possible points for making a dis-
tinction are contestable. These other points are outlined and the reasons as to why
they are contestable are explained below.

Consent

The migrant who is an object of smuggling consents to take part and seeks assis-
tance from smugglers to enterinto the territory of another state by paying the smug-
glers to organise and facilitate the journey. In contrast, a person cannot consent
to be trafficked. In this respect, Article 2(4) of the EU Trafficking Directive stipulates
that ‘the consent of a victim of trafficking in human beings to the exploitation,
whether intended or actual, shall be irrelevant where any of the means set forth in
paragraph 1 [deception, coercion, abuse of power or of position of vulnerability] has
been used’. This implies that the consent of a migrant, who has been deceived, to
be exploited is not legally valid. However, the issue of consent cannot be resolved
by simply stating that itis irrelevant when one or more of the means in the definition
of human trafficking has been used. The meaning of the ‘means’ element, as pre-
viously discussed, is amorphous and the question of consent reappears when the
meaning of this element is taken under consideration.
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The issue of consent remains problematic not only in relation to the definition of
human trafficking. The meaning of consent can also be problematised in relation
to the definition of human smuggling. Given the fact that many migrants who use
smuggling services are asylum seekers fleeing their countries, and given that they
likely have no alternative routes to access the territory of countries of destination,
can we definitively and conclusively say that asylum seekers consent? If they have
no other reasonable alternatives but to resort to smuggling services, is their con-
sentvalid?

Exploitation

People are trafficked for the purpose of ‘exploitation’. In contrast, according to the
definition of human smuggling, once a migrant is smuggled into the territory of the
country of destination, he or she is ‘free’ from the smugglers. The same migrant
might be exploited once in the country of destination because of abusive working
conditions; however, this exploitation might not be linked with the process of his/
her recruitment or transportation to the country. The absence of such a link is what
distinguishes human smuggling from human trafficking. This has been very lucidly
explained in a report by the UN Special Rapporteur on Violence against Women

[...] itis the combination of coerced transport and the coerced end prac-
tice that makes trafficking a distinct violation from its component parts.
Without this linkage, trafficking would be legally indistinguishable from
the individual activities of smuggling and forced labour or slavery-like
practices, when in fact trafficking does differ substantially from its com-
ponent parts. The transport of trafficked persons is inextricably linked
to the end purpose of trafficking. Recruitment and transport in the traf-
ficking context is undertaken with the intent to subject the victim of the
coerced transport to additional violations in the form of forced labour or

slavery-like practices.”

It needs to be immediately observed, however, that migrants can enter into debt to
pay forthe smuggling services and in this sense, migrants can still be dependent on
the smugglers even after the completion of the smuggling operation. The payment
of this debt might prompt migrants to work under severely exploitative working con-
ditions. It can be contended that these circumstances amount to human trafficking.
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There might be no linkage between the smugglers who organise the migrant’s entry
and the employers who subsequently employ the migrant under exploitative condi-
tions. This can make it less likely that the definition of human trafficking is fulfilled.
Atthe same time, however, the definition might be fulfilled since actual exploitation
is not a necessary requirement for human trafficking to be constituted (i.e. exploita-
tion needs only to be the intended purpose). In addition, the smugglers might know
that the migrant will have to enterinto exploitative arrangements to repay the debt,
which raises the question of whether mere knowledge that a person is transported
‘for the purpose of exploitation’ is sufficient for the crime of human trafficking to be
constituted.® At the same time, the migrant might be deceived as to the amount of
the debt, all of which might make it likely that the migrant was actually trafficked
rather than simply smuggled.

Essentially, and in light of the uncertainty of the definition of human trafficking,
the distinction between human smuggling and human trafficking remains equally
uncertain. Finally, it also needs to be highlighted that human smuggling can be as
dangerous or even more dangerous than human trafficking given the life-endanger-
ing conditions underwhich people might be smuggled. Equally important, the mea-
sures undertaken by the EU and the EU Member States to address human smuggling
and human trafficking are in many respects identical.”” This is particularly valid
when it comes to the measures with extraterritorial effect based on cooperation
with countries of origin and transit. Stricter migration control, containment of mi-
grants and prevention of their movement are advanced as measures against both
human smuggling and human trafficking.

Measures against human smuggling
under EU law

The primary tool for addressing human smuggling has been criminal suppression,
i.e. holding smugglers criminally responsible for having engaged in smuggling. In
2017, the EU Commission, in its examination of whether the Facilitators Package is
still relevant and fit for purpose, observed that

it could be concluded that the Facilitators Package has not significantly
contributed to reducing irregular migration, particularly in the context of

increasing migration inflows.*®
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The Commission added that the Package ‘has had little deterrent effect’. The
Commission concluded that there is no need to revise the current EU anti-smuggling
legislation. Instead, other measures, such as cooperation with third countries, i.e.
countries of origin and transit, will be the key for addressing irregular migration.2°
EU cooperation with third countries forms part of the external dimension of the EU
migration policy, to which now the study turns.
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4. Conclusion to Part |

The existing legal definitions of human smuggling and human trafficking can and
have been interpreted in an overly expansive way. For instance, humanitarian as-
sistance can be legally labelled as human smuggling, and there is no clarity as to
the severity threshold for determining whether a migrant has been deceived for the
purpose of ‘exploitation’. This raises questions as to what phenomena, more spe-
cifically, the EU and the EU Member States are attempting to prevent and ‘fight’.
This, in turn, raises doubts as to whether the ‘fight’ against human trafficking and
human smuggling is in fact aimed at preventing exploitation of individuals and pre-
venting loss of life. It seems instead that this ‘fight’, while cloaked in humanitarian
justifications, may rather be waged in service of the EU’s interests to prevent depar-
tures and arrivals.
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Part Il Suppression of
movement

Refugee flightis increasingly suppressed, both in refugees’ regions of origin and fur-
therafield, with the EU and its Member States as key actors in the global suppression
of mobility. This suppression happens through measures of non-arrival (also known
as non-entrée measures).* Through the enactment of these measures, asylum seek-
ers are not permitted to arrive at countries of destination and thus cannot access
the territory of potential countries of asylum.? Not having access to territory implies
that asylum seekers cannot assert their rights vis-d-vis these countries of desired
destination. Movement is suppressed, because from the perspective of countries
of destination, including the EU, it is more efficient to prevent irregular movement
and entry than to detect migrants who have already entered irregularly and then to
return them (if they have no right to stay because, for example, their applications
for international protection have been rejected). This strategy, however, is likely to
increase attempts to enter through unofficial channels, such as human smuggling3

Two generations of non-entrée measures can be distinguished.4 The first generation
includes the following modes — visa controls, carrier sanctions and interdictions
at high seas. More recently, the EU and its Member States have started to apply a
wide range of new cooperation-based measures that have been part of the external
dimension of the EU migration policy. While the first generation will be reviewed in
Section 5, the new generation of cooperation-based measures will be detailed in
Section 6.
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the traditional measures

Starting with the visa controls, all refugee-producing countries are on the so-called
black visa list.5 This means that for a national of any of these countries to travel to
any EU Member State, he or she needs to be in a possession of a visa. Nationals of
certain states are also required to have an airport transit visa merely for staying in
an airport to switch between flights.® For a visa to be granted, certain conditions
need to be met.7 It is not likely that asylum seekers meet these conditions.

According to Article 25(1)(a) of the Visa Code, Member States shall issue a visa with
limited territorial validity even if the usual criteria for obtaining a visa are not met, for
inter alia humanitarian reasons or because of international obligations. The Court
of Justice of the EU has clarified that the issuance of a humanitarian visa for the
purpose of requesting asylum does not fall within the scope of EU law.® Accordingly,
the EU Member States are not obliged under EU law to grant humanitarian visas for
the purposes of seeking asylum. As the Court of Justice reasoned, a finding to the
contrary would enable third-country nationals to request asylum from outside of
the EU, which is precluded by the EU asylum legislation.?

Itis contestable whether EU Member States might have an obligation to issue a hu-
manitarian visa under the ECHR.® This concrete issue has not yet been adjudicated
before the ECtHR.* However, scholars have argued that visa requirements under EU
law are at odds with international asylum law and that these requirements ‘must
be waived if they inhibit single individuals from reaching territories where they can
find protection’.*?

Visas would not serve the purpose of preventing arrivals if they were not combined
with carrier sanctions. The latter implies that carriers (e.g. airline carriers) are at
risk of being sanctioned if they transport a person who does not have the neces-
sary travel documents for entry into the destination state, including a valid visa.
As a consequence, carrier personnel are obliged to check migrants’ documenta-
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tion at the point of embarkation and to deny boarding to migrants who are not in
possession of the required documents.* This task is often delegated to private
security firms. Carrier sanctions ‘incentivize carriers to err on the side of caution,
and refuse entry to anyone who may not have his or her documentation in order,
thereby barring many would-be asylum seekers from travel’.*® Carrier sanctions
make it impossible for asylum seekers to travel though legal and safe channels,
which fosters the demand for human smuggling.” If there were no carrier sanctions,
asylum seekers might still be able to board airplanes and ferries to reach countries
of destination and then apply forasylum. Human rights considerations in the carrier
sanctions regime are absent and no specific regulations for undocumented passen-
gers in need of protection have been introduced.*®

Interdicting migrants on the high sea on their way to countries of destination is an-
other type of non-entrée measure. As opposed to the first two measures (i.e. visas
and carrier sanction) that have not been unequivocally declared contrary to human
rights law, this third type of measure has been declared by the European Court of
Human Rights to be contrary to the right to non-refoulement, as implied in Article 3
of the European Convention on Human Rights, and to the right to effective remedy,
as protected by Article 13 of the same Convention. This happened in Hirsi Jamaa and
Others v Italy,* a judgment that concerned Somali and Eritrean nationals who left
Libya by boats bound for Italy. They were intercepted by the Italian coastguard and
police, transferred onto Italian military ships and returned to Tripoli. The migrants
were not given the possibility to apply for asylum and ‘the Italian authorities knew
or should have known that, as irregular migrants, they would be exposed in Libya
to treatment in breach of the Convention and that they would not be given any kind
of protection in that country’.z°

With Hirsi Jamaa and Others v Italy, it has become clear that EU Member States have
comprehensive obligations to asylum seekers once they come into physical contact
with them. This creates a tension with the EU Member States’ interest in reducing
the number of arrivals. The EU and the EU Member States have found the following
way to resolve this tension: increased cooperation with countries of origin and tran-
sit so that these countries prevent departures in the first place and the EU Member
States do not have any physical contact with the migrants whose movement is con-
tained. The following section will describe these cooperation-based measures that
suppress movement.
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6. Suppression of movement:
the cooperation-based measures

Since 2016 the EU and the EU Member States have vehemently begun to apply more
sophisticated forms of migration control that are based on contacts with countries
of origin and transit.* More specifically, the EU and the EU Member States have en-
listed countries of origin and transit to apply exit and departure controls.? This has
been part of the external dimension of the EU migration policy,> which has taken
various forms: assisting countries of origin and transit to apply stricter border con-
trols,4 including pull-backs of migrants;> supporting and training, for example, the
Libyan coast guards and navy;® and providing border control equipment and intel-
ligence to countries of origin and transit.” The demand to contain movement nor-
mally comes as part of a larger package of financial forms of assistance and other
incentives, including development aid.® The external dimension of the EU migration
policy can thus be conceived as a set of measures based on cooperation with third
countries and aimed at containing irregular migration flows to the EU.

In light of the EU policy documents, the primary objective of these measures of ex-
ternal controls is framed as saving lives and preventing migrants’ embarkation on
hazardous journeys. The measures are thus presented as addressing humanitarian
concerns.? These humanitarian objectives are framed as combating human traffick-
ing and human smuggling.”® For example, in relation to Niger, the EU Commission
has clarified that a financial contribution of EUR 50 million ‘aims at enhancing the
state capacities in the sectors of security, counter smuggling, and include address-
ing trafficking in human beings’." In relation to Nigeria, the Commission observes
that

Nigeria remains the main non-EU country of origin for victims of traffick-

ingin human beings [...]. EUR 10 million have been allocated through the

European Development Fund and the EU Trust Fund for Africa to a project

addressing trafficking in human beings and smuggling of migrants.»?
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Egypt has been supported by the EU ‘on migration governance and the prevention
of irregular migration, trafficking in human beings and smuggling of migrants, as
well as in the field of migrants’ rights and protection’.’s

The EUNAVFOR Operation Sophia is also framed as an anti-smuggling operation,*
aswellasanoperation thataims at ‘complementarytraining and capacity building of
the Libyan Coast Guard’.* The EU Commission has concluded in its Progress Report
on the Partnership Framework with third countries under the European Agenda on
Migration that ‘[e]nhancing domestic border control as well as anti-smuggling and
migration management capabilities in countries of origin and transit contributes to
dismantling smugglers networks, reducing outflows and enhancing security and
stability.”® The EU Commission has also explicitly stated that ‘[tJackling smuggling
is a core part of the Partnership Framework approach’.””

It follows from the above that the objective of preventing human smuggling and
human trafficking is part of the broader agenda of imposing restrictions in further-
ance of EU Member States’ immigration control interests (i.e. preventing arrivals).
The practical effect of these restrictions is containment of people within certain
countries (e.g. Libya that ‘remains by far the largest embarkation point and transit
country”®), where there are massive and well-documented human rights violations,
including unlawful detention and slavery, and where there is no capacity for exam-
ining asylum claims and protecting refugees. Libya, for example, is not even a State
Party to the 1951 Geneva Convention relating to the Status of Refugees.

There are three factors of crucial importance that characterise these coopera-
tion-based measures: extraterritoriality, involvement of many actors, and informal-
ity. Each of these factors will be explained below.

Extraterritoriality

First, the cooperation-based measures are executed beyond the borders of the EU
Member States. Equally as important, the EU and the EU Member States have no
direct contact with the people who are affected by these measures. As a conse-
quence, these measures have been labelled ‘contactless controls’.* This means
that there is no direct physical contact between the affected individuals, on the one
hand, and the authorities and the agents of the EU Member States, on the other.

33



4
Detmi Vladislava Stoyanova

The absence of contact and the extraterritoriality of the measures raise many chal-
lenging questions from the perspective of human rights law. In particular, they raise
the question of whether EU Member States have any human rights obligations to
individuals who are located beyond their borders and who are not in direct contact
with Member States authorities, but are simply affected by the measures that are
part of EU external policies. These challenges will be more concretely addressed in
Part Ill.

Here, it is important to clarify the distinction between the two ways in which
Member States and the EU can possibly violate the human rights of persons outside
their territory. The first way is by extraterritorial conduct of Member States’ agents.
An example to this effect can transpire when EU immigration officers are stationed
in a third country. Another example might emerge if the EU actualises its plan to
establish a physical presence in Libya.?° Extraterritorial conduct of Member States’
agents is not the focus of this study. The focus is rather on the second way in which
Member States and the EU can violate the human rights of persons outside their ter-
ritory. This second way is the adoption of policies that have extraterritorial effects.
The adoption of these policies is purely domestic conduct, but these policies affect
individuals who are not located in the EU.*

Involvement of many actors

The external dimension of the EU migration policies triggers challenging legal ques-
tions, not only due to the fact that the affected individuals are beyond the borders
of the EU Member States, but also due to the involvement of various actors. This
produces a legal web that might be difficult to disentangle. More specifically, the
external dimension of EU migration policies is characterised by a multiplicity of
actors (e.g. the EU, EU Member States, EU agencies and third countries) whose spe-
cific roles are difficult to decipher. This difficulty has two aspects that need to be
distinguished. The first concerns the overlapping of actions by both the EU and the
EU Member States in this field, which raises the question as to the division of com-
petences between these two actors. The second aspect concerns the overlapping
of actions undertaken by the EU and the Member States, on the one hand, and the
cooperating third states, on the other. The latter presents a separate set of legal
difficulties. These two aspects will be explained below.
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Overlapping of actions undertaken by both the EU
and the EU Member States

As opposed to the EU Member States, the EU as an organisation has limited compe-
tences, i.e. only such competences as are attributed to it. This implies that legally,
the EU is allowed to take actions only if these actions are within the competences
conferred upon the EU by the EU Treaties, and only if these actions have a legal
basis as indicated in the Treaties.?> Migration and asylum policies are part of the
Area of Freedom, Security and Justice (AFSJ), a field in which the EU and its Member
States have shared competences.? This means that both the EU and the Member
States may legislate and adopt legally binding acts in the area of migration and
asylum.2

However, the cooperation-based measures with third countries are not adopted
based on EU competence in the Area of Freedom, Security and Justice. The coop-
eration with third countries in the area of migration instead implies EU external
relations competence, of which the EU Common Foreign and Security Policy forms
part.As a consequence, migration control is externalised in both the physical sense
(the physical location of the control is not even close to the EU territory), but ‘also
in an EU policy-making sense as the moves to control migration shift from the inter-
nal policy-making sphere to the external, foreign-policy making sphere, where the
Council (and hence the Member States) remain largely in control’.?s In this sense, the
fields of EU external relations law and EU migration law have been brought together.

Here, it needs to be clarified that the only external relations competence explicitly
transferred to the EU in the migration field relates to the entering into of readmis-
sion agreements with third countries.?® Besides the field of readmission, the EU
Treaties do not provide explicitly that the EU has the competence to act externally
in the field of migration.

Yet resorting to the doctrine of implied external competence, as also codified in
Article 216(1) TFEU (Treaty on the Functioning of the European Union), is possible.?”
The application of this doctrine requires an assessment as to whether external ac-
tion by the EU (e.g. the EU entering into an international agreement) facilities the
achievement of the objectives of internal competence transferred to the Union. In
the field of migration, it can be relatively easily assessed that such facilitation takes
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place. In particular, partnership and cooperation with third countries serves the ob-
jective of managing inflows of people into the EU. Overall, Article 216(1) TFEU also
allows for extensive flexibility concerning when the EU has competence to enterinto
agreements with third countries.

At the end of the day, the division of competences between the EU and the EU
Member States in the area of the Common Foreign and Security Policy is unclear.?®
Similarly, the distinction between whether measures are taken within the Common
Foreign and Security Policy or within the Area of Freedom, Security and Justice, of
which migration explicitly forms part, is also unclear. The Common Foreign and
Security Policy has been used for regulating migration matters,? while the field of
migration is in principle within the Area of Freedom, Security and Justice. Migration
has its legal basis within the internal sphere of EU law and is not based on the for-
eign policy provisions of the Treaties. However, migration has been increasingly
externally focused.3° The absence of clear legal boundaries between the two areas
(i.e. Common Foreign and Security Policy and Area of Freedom, Security and Justice)
is detrimentalto legal certainty.3* Arelated problem is the uncertainty as to the legal
basis of the actions. In sum, the overlapping nature of national competences, EU
competences, and competences shared between the EU Member States and the EU,
and how these competences can be legally framed, creates confusion.

Atthe sametime, in practice, many EU cooperation instruments with third countries
in the field of migration include the participation of both the EU and its Member
States.32 An example to this effect is the Mobility Partnership signed in March 2014
between Tunisia, on the one hand, and the EU and 10 EU Member States, on the oth-
er33 In parallel with the EU, the Member States also undertake individual measures
and develop external actions in relation to migration at a bilateral level with third
countries.34 Some of these actions might be reproduced by the EU.

The ultimate problem is the uncertainty concerning the legal basis for these mea-
sures. If there is no clarity as to the legal basis, there is also ambiguity as to which
actor (i.e. the EU or the EU Member States) has undertaken the measure. From a
human rights law perspective and from the perspective of the EU Charter, this am-
biguity creates problems. In particular, it makes it difficult to answer the question:
against which actor can human rights claims be raised? The response to this ques-
tion, inturn, is crucial as to the scope of applicability of the EU Charter, an issue that
the study will address in detail in Section 9.
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This ambiguity also creates procedural problems since, in principle, the EU Court of
Justice does not have competence over the Common Foreign and Security Policy.3>
It might be thus precluded from assessing whether the measures taken within this
policy field are compatible with the EU Charter.3° This study does not engage with
procedural questions, however, so this issue will not be explored further.

To recap, when various actors are involved, difficulties arise in identifying the con-
crete actor (i.e. the EU or the EU Member States) against whom human rights law
claims can be raised. Despite these difficulties, an independent and separate as-
sessment can be made as to the conduct of each actor, i.e. the EU and its bodies and
the EU Member States. Positive obligations can be very useful here in separating
the conduct of each actor in light of this actor’s competences.?” Part IV will further
clarify the importance of positive obligations for ensuring the rights protected by
the EU Charter.

Overlapping of actions undertaken by the EU/EU
Member States and the third countries

The external dimension of EU migration policy and its ultimate objective of pre-
venting movement towards the EU cannot be successful without the involvement of
countries of origin and transit. The measures of prevention of movement and con-
tainment of migrants are not executed directly by the EU or the EU Member States,
but rather are executed by the countries of transit and origin. It is, for example, the
Libyan border control guards that might intercept people who have boarded a boat
destined to cross the Mediterranean Sea and then might pull back the boat. It is
the authorities of Niger who might confiscate vehicles that might be used for the
transportation of people to Libya.3® These measures of interception, confiscation
and pulling back are instigated by the EU and the EU Member States, and the latter
might have paid forthem or provided the necessary equipment and machinery (e.g.
boats for the Libyan border guards and vehicles for the Nigerien border guards). It
is, however, the third countries that practically undertake these measures on their
own territory. This reveals the cooperative framework.

As clarified above, the uncleardivision of responsibility between the Member States
and the EU (including the EU agencies such as Frontex) is a problem on its own.
However, this problem is amplified when third-country authorities also become in-
volved. The involvement of third countries in the containment of movement adds an
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additional layer of complexity to the already unclear division of responsibility in the
area of migration control between the EU and the Member States.?° The involvement
of many actors makes it difficult to establish which actor contributed to inflicting
harm upon individuals. In sum, these cooperative arrangements make it difficult to
understand how to allocate any responsibility for harm that might amount to human
rights law violations.

Without any doubt, countries of origin and transit have human rights law obli-
gations to all individuals within their jurisdictions. These countries are likely not
bound by the European human rights law protection system (i.e. the EU Charterand
the ECHR); however, they are bound by, for example, the International Covenant
on Civil and Political Rights.4° Irrespective of any involvement of the EU and the EU
Member States in terms of funds, equipment and support, countries of origin and
transit remain bound by their human rights law commitments. They are therefore
relevant addressees of human rights law claims that can be raised by the affected
individuals. For example, the prevention of departures of boats from the Libyan
coast that is presented as an anti-smuggling measure constitutes a breach of the
right to leave any country as enshrined in Article 12(2) of the International Covenant
on Civil and Political Rights. The latter provision demands an assessment of wheth-
ersuch a breach can be justified.*

Two problems emerge if countries of origin and transit were to be approached as the
addresses of human rights law claims. First, there might be little likelihood in prac-
tical terms that these countries are capable of compliance with human rights law;
in some of them there is little of a state system based on the rule of law. Second,
it is ultimately the interests of the EU and the EU Member States that dictate the
measures of containment. It is the EU and its Member States that exercise powers
and influence that seriously affect individuals located beyond their borders.

Ultimately, the involvement of countries of origin and transit cannot absolve the
EU and the EU Member States from any obligations that they might have under hu-
man rights law, including positive obligations. Similarly to what was suggested at
the end of the previous section, the conduct of the EU and the EU Member States
can be independently reviewed in light of their positive obligations to prevent other
States from inflicting harm in violation of human rights law. Part IV of this study
will clarify the role of positive obligations in this context. Before this, however, one
more feature of the cooperation-based measures needs to be explained; namely,
informality.
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Informality

Besides extraterritoriality and involvement of many actors, there is a third factor
that characterises the cooperation-based measures aimed at combatting human
trafficking and human smuggling. This factor is informality, understood as avoid-
ance of formal procedures and absence of a concrete legal basis for the adoption of
the measures of containment.

It needs initially to be acknowledged that some aspects of the external dimension
of the migration control measures have been based on legally binding instruments,
including specific EU legislation.42 An example to this effect is EUNAVFOR Operation
Sophia.# This operation, a Common Security and Defence Policy mission, was es-
tablished through the Common Foreign and Security Policy of the EU Council.

However, the external dimension of EU migration policy has largely been shaped
by instruments with an unclear legal basis and unclear legal value.4* These are
informal policy arrangements.“ The ‘agreements’ arranged by the EU and the EU
Member States with countries of origin and transit are difficult to legally character-
ise since they are not always international agreements or treaties in the traditional
sense. Such arrangements are not opened, negotiated and ultimately entered into
in accordance with the procedure in Article 218 of the TFEU for international agree-
ments’.4¢ Examples to this effect are mobility partnerships, action plans, memo-
randa of understanding,% migration dialogues, common agendas on migration and
mobility, non-papers,“® and ‘joint communiqué’.** These can be characterised as
‘quasi-legal or sui generis soft policy tools which are, in a majority of cases, non-le-
gally binding for the parties involved and whose legal effects remain dubious.”°

Further examples can be provided in relation to the operation of Frontex. Frontex
can enter into working arrangements on the management of operational coopera-
tion with the authorities of third countries.>* Frontex can also send liaison officers
to third countries and can initiate technical assistance in those counties.5> On the
other hand, the EU Member States may also enter into bilateral agreements with
third countries that include Frontex officials.53 In light of this, Frontex has become
an active foreign affairs actor by engaging in cooperation with third countries by, for
example, entering into working agreements with them.

Besides informality, there are additional complications. Any assessment of the EU’s
and the EU Member States’ external cooperation in the field of migration is further
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hampered by the lack of available relevant information.>4 There is little available
information as to the existing arrangements and the conditions therein. In relation
to Frontex, for example, a study for the EU Parliament reported that there was a
scarcity of information regarding the agency’s actions, especially as concerns those
of an operational nature.ss

The most prominent example of such a soft-law, non-legally binding instrument
veiled with uncertainty is the EU-Turkey Statement of 18 March 2016.5° The arrange-
ment between the EU and Turkey has been a mix of both: EU Member States act-
ing at the European Council in its capacity as an EU institution, and separately, EU
Member States acting as Heads of States and Governments and in this capacity
meeting within the European Council. This exposes the involvement of various ac-
tors. Within this arrangement, the parties agreed upon the return, including force-
ful return, of all migrants arriving on the Greek islands from Turkey as of 20 March
2016. The agreement was reached without complying with the requirements under
the Treaty on the Functioning of the EU for the entering into of agreements. No for-
mal decision authorising the opening of negotiations was taken, as Article 218(2)
TFEU actually requires. The EU Parliament has not approved the arrangement, as
Articles 294(2) and 218(6) TFEU require. No possibility to consult the Court of Justice
as to the compliance of the agreement with EU law (see Article 218(10) TFEU) has
been offered.

Asylum seekers who arrived on the Greek islands after the entry into force of the
agreement filed an application to the General Court of the EU (i.e. the court of first
instance in cases directed against EU institutions). They asked for annulment of the
agreement because, as mentioned, the procedure for entering into an agreement
was not met under EU law, and because Turkey is not a safe country to which they
could be returned.>” The General Court of the EU concluded that it had no compe-
tenceto hearthe case since the EU-Turkey agreement did not involve the EU as such,
but merely the Member States. As this court reasoned, these States concluded that
the agreement was in their capacity not as EU Member States, but rather simply as
sovereign states. It followed that the agreement could not be tested against the
human rights law standards of the EU Charter. This judgment has been appealed
before the EU Court of Justice and the latter’s response will be very important for
shaping EU responses to migration.s®

To recap, the cooperation-based measures of migration control feature informal
arrangements with third countries. As Part Il of the study will show, this informality
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creates challenges as to the possibility of reviewing the measures against human
rights law standards.
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7. Conclusion to Part |l

The multi-level structure of the EU actions against human smuggling and human
trafficking, and their informality, makes it difficult to hold the EU or its Member
States responsible for possible harm inflicted upon individuals. This difficulty
is exacerbated in the external field due to the involvement of non-EU actors (i.e.
countries of origin and transit) and the fact that those affected are generally non-EU
citizens who are outside EU territory.
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Part lll Thresholds for
applying human rights law

Thus far, the study has identified the nature of the anti-smuggling and the anti-traf-
ficking measures. It has clarified that these measures have extraterritorial effects,
i.e.thatthe measures have effects on individuals located beyond the territory of the
EU Member States, and that they are undertaken by various actors based on infor-
mal arrangements. The impact of these measures remains to be clarified: How do
they negatively affect these individuals? How can this impact be framed in human
rights law terms? More specifically, which interests protected by specific human
rights law provisions are negatively affected? Which human rights norms are rele-
vant in light of the impact of the measures on individuals?

Prior to engagement with these substantive questions, however, there are two pre-
liminary issues that need to be addressed. These are initial threshold issues that
concern the applicability of the European Convention on Human Rights and the EU
Charter. These issues are intimately related with the problems of extraterritoriality,
involvement of many actors, and informality. In particular, if the affected individuals
are not within the ‘jurisdiction’ of the EU Member States in the sense of Article 1
of the ECHR, these Member States have no obligations towards these individuals
under the ECHR. The ECHR thus cannot be invoked as a source of binding law.

In relation to the EU Charter, if the EU Member States do not implement EU law when
they undertake the anti-smuggling and anti-trafficking measures described in Part
Il of this study, the EU Charter is not applicable. As a consequence, these measures
cannot be reviewed against the standards of the Charter. If the EU institutions and
bodies act beyond their competences to conclude arrangements, the applicability
of the EU Charter might also be in doubt.

Part Il of the study will discuss these initial threshold questions. In this discussion,
the factors explained in Part Il (extraterritoriality, involvement of many actors, and
informality) will play a crucial role. Part IV of the study will then proceed to examine
two rights from the EU Charter that are arguably infringed upon by the anti-smug-
gling and anti-trafficking measures, i.e. the right to life and the right to asylum.
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8. The limits of jurisdiction
under the European
Convention on Human Rights

Article 1 of the European Convention on Human Rights stipulates that

The High Contracting Parties shall secure to everyone within their juris-

diction the rights and freedoms defined in Section | of this Convention.

Article 1 of the ECHR is intended to define the group of individuals who can claim
their human rights against the States that are parties to the Convention.* Normally,
these individuals are within the territory of the State Parties. This means that it is
the State on whose territory the individuals are located that holds human rights
obligations corresponding to these individuals’ rights. In Bankovic and Others v
Belgium and Others, the ECtHR clarified that ‘the jurisdictional competence of a
State is primarily territorial’. In Bankovic, the ECtHR rejected the applicants’ sub-
mission since it was ‘tantamount to arguing that anyone adversely affected by an
act imputable to a Contracting State, wherever in the world that act may have been
committed or its consequences felt, is thereby brought within the jurisdiction of
that State forthe purpose of Article 1 of the Convention’.2 It follows that the fact that
certain measures undertaken by the EU Member States affect individuals located
outside these States’ territory, does not necessary mean that these individuals can
invoke the ECHR.

After the delivery of the Bankovic judgment, the Court has introduced some import-
ant nuances to the effect that individuals not located in the territory of a State Party
to the ECHR can still be considered to be within the jurisdiction of this State for the
purposes of Article 1 of the ECHR. The most important judgment to this effect is Al-
Skeini and Other v the United Kingdom,? where the Court introduced two alternative
models of extraterritorial jurisdiction.4 First, the special model is applicable when a
State has effective overall control over an area or territory.s It can easily be conclud-
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ed that this model is not relevant for present purposes: the EU Member States have
not established any control over the territories of countries of origin and transit,
which could potentially bring the individuals located in these territories within the
EU Member States’ jurisdiction in the sense of Article 1 of the ECHR.

The second model is the personal model of jurisdiction. Within this model, juris-
diction in the sense of Article 1 ECHR is understood as the exercise of authority or
control by State agents over an individual or a group of individuals.® The legal stan-
dards applicable within this model have remained unclear.” This has left many ques-
tions open as to under what circumstances individuals located abroad are within
the control of the State.

Still, it appears that the Court in its reasoning in Al Skeini has introduced three alter-
natives (sub-models) within the personal model. First, extraterritorial jurisdiction
can be triggered in relation to ‘acts of diplomatic and consular agents’. This is not
helpful for the present purposes since the measures discussed in Part Il are not
acts of EU Member States’ diplomatic and consular agents. Second, extraterritori-
al jurisdiction can be triggered when a State Party to the ECHR exercises ‘physical
power and control’ over persons located beyond its borders. It is difficult, however,
to engage this alternative since the anti-smuggling and anti-trafficking measures
(e.g. sharing of intelligence, equipment) as outlined in Part Il of this study do not
imply any physical contact between agents of countries of destination and the af-
fected individuals. As mentioned in Part Il, these measures have for this reason
been labelled ‘contactless controls.’

The last alternative suggested by the Court in Al Skeini is exercise of ‘public powers’.
It might be possible to argue that the EU Member States, by undertaking the mea-
sures outlined in Part Il ‘Suppression of movement’, exercise ‘public powers’ over
the affected individuals who are located beyond these States’ territories. Yet the
existing ECtHR case law in this area and the concrete requirements for triggering the
‘public powers’ sub-model of jurisdiction do not vehemently speak in favour of the
applicability of this sub-model to the anti-smuggling and anti-trafficking measures.®
Still, developments in this direction cannot be excluded; further judgments by the
Court will be needed to refine the interpretation of the ‘public powers’ sub-model.

Here, it also needs to be mentioned that in light of the general uncertainty sur-
rounding the jurisdictional threshold under Article 1 of the ECHR, many authors
have tried to reconstruct the judgments of the Court and to propose alternative and
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less-stringent models.? It is beyond the scope of this study to engage in these aca-
demic debates.

The most important conclusion that can be drawn in relation to the ECHR is that the
applicability of this human rights law instrument is not triggered by simple affected-
ness. The jurisdiction threshold in the sense of Article 1 of the ECHR is not triggered
by the mere fact that EU Member States undertake measures that might adversely
affect individuals located outside these States’ territories.’® As a consequence, it is
unclear whether the anti-smuggling and anti-trafficking measures can be reviewed
against the standards of the ECHR. The reason is that if the affected individuals are
not within the jurisdiction of the EU Member States that instigate these measures,
the ECHR is not applicable.
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9. Extraterritorial applicability
of the EU Charter of
Fundamental Rights

As opposed to the ECHR, which limits the scope of individuals who can claim their
human rights to those individuals who are present in the States’ territory or who are
underthe contracting States’ effective control, similar limitations do not exist under
the EU Charter. The EU Charter does not contain a provision similar to Article 1 of the
ECHR and does not refer to the concept of ‘jurisdiction’ as used in the ECHR. From
the perspective of the EU fundamental rights law, then, the starting point is that the
EU Charter applies extraterritorially.

Invoking the protection of the Charter is instead dependent on other criteria, which
can be found in Article 51:

1. The provisions of this Charter are addressed to the institutions, bo-
dies, offices and agencies of the Union with due regard for the principle
of subsidiarity and to the Member States only when they are imple-
menting Union law. They shall therefore respect the rights, observe the
principles and promote the application thereof in accordance with their
respective powers and respecting the limits of the powers of the Union
as conferred on it in the Treaties.

2. This Charter does not extend the field of application of Union law be-
yond the powers of the Union or establish any new power or task for the
Union, or modify powers and tasks defined by the Treaties [emphasis
added].

In light of the above-quoted provision, two aspects need to be distinguished. The
first aspect concerns the application of the Charter to the EU institutions and bo-
dies. This implies a review of the legality of their actions against the guarantees en-
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shrined in the Charter, which prompts two questions. First, what constraints does
the Charter impose on the actions of the EU institutions and bodies in the area of
migration control? Second, what demands (in terms of positive obligations) does
the Charter impose on the EU institutions and bodies? At this point, it needs to be
clarified that ‘the institutions and bodies of the Union’ means ‘all authorities set up
by the Treaties or by secondary legislations’.* Frontex is an example of such a body.

The second aspect that needs to be distinguished in regard to Article 51 of the
Charter concerns its application to the EU Member States. This implies asking the
questions: ‘What constraints does the Charter impose on the Member States’ ac-
tions in the area of migration control?’ and ‘What demands (in terms of positive
obligations) does the Charterimpose on the EU Member States?’ These two aspects
are addressed below.

Applicability of the EU Charter to the EU
institutions/bodies

Article 51(1) of the Charter clarifies that the Charter is addressed to the institutions
and the bodies of the EU. They are bound by the Charter irrespective of where they
act, where their decisions might have effects and where the affected individu-
als might be located. Since there are no territorial limitations imposed by the EU
Charter, the institutions and the bodies of the EU are bound by the Charter even
if their actions have effects outside of the EU. Moreover, the institutions and the
bodies of the EU are bound by the Charter even if they act outside the EU legal
framework.? Where the EU exercises its powers, ‘it owes human rights obligations
to persons affected by such exercise of power, irrespective of the location of those
persons’3 As Moreno-Lax and Costello have observed, ‘EU fundamental rights obli-
gations simply track all EU activities.’

The applicability of the Charter to the EU bodies and institutions when they act out-
side the EU legal framework needs some further clarification. This issue brings us
back to the question of EU competence. As clarified in Part Il above, the EU has no
general competence; it only has attributed competence. Legally, the EU can act only
within its competences. When the EU acts within its competences, the Charter is
applicable. However, situations can also be imagined in which the EU acts outside
the EU legal framework and beyond the competences conferred upon it by this legal
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framework (i.e. the EU Treaties). Given the difficulties in understanding the precise
contours of the EU competences, such situations can be imagined. In addition, the
EU institutions and bodies can be tasked with activities by the Member States, out-
side the framework of the EU legal order.> The issue that arises, then, is whether the
Charteris applicable to these activities.

An argument can be made that the EU Charter is still applicable even if the EU acts
beyond its competence. This argument implies that the EU bodies and institutions
have obligations under the Charter by the mere fact that they in practice act (even
if it is questionable whether the EU bodies and institutions are legally allowed to
undertake these acts since these acts are beyond their competences). A different
interpretation could lead to ‘legal black holes’: the EU acts, but without the applica-
tion of guarantees under the EU Charter.® Such ‘black holes’ will not be compatible
with one of the fundamental values upon which the EU is founded, namely funda-
mental rights.”

A textual interpretation is also helpful here. The words ‘only when they [the EU
Member States] are implementing Union law’ in Article 51(1) of the Charter, apply
solely to the EU Member States, not to the EU institutions. This would mean that
‘the EU institutions would be bound by the Charter whether they are implementing
Union law or not’.?

The discussion as to whether the Charter applies to the EU institutions and bodies
when they act outside the EU legal framework is important because they might act
under intergovernmental agreements and not under the mandate of the Treaties.
This discussion is also important because of the nature of the agreements conclud-
ed with third countries in the area of migration control. As explained in the section
“Informality”, these agreements are of an informal nature (e.g. memoranda of un-
derstanding). The question that emerges, then, is that if these agreements are not
binding legal documents, how could they be reviewed under the Charter?

Ledra Advertising is a relevant judgment delivered by the Court of Justice that might
help in answering the question. The subject matter of the judgment is not related to
migration control. However, the issue as to whether the Charter applies to EU insti-
tutions and bodies when they act outside the EU legal framework was specifically
addressed. Very importantly, the Court of Justice in this judgment left no doubt that
the Charter does apply:
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Whilst the Member States do not implement EU law in the context of
the ESM Treaty [Memorandum of Understanding on Specific Economic
Policy Conditionality concluded between the Republic of Cyprus and the
European Stability Mechanism], so that the Charter is not addressed
to them in that context [...], on the other hand the Charter is addressed
to the EU institutions, including, as the Advocate General has noted in
point 85 of his Opinion, when they act outside the EU legal framework.
Moreover, [...] the Commission is bound [...] to ensure that such a mem-
orandum of understanding is consistent with the fundamental rights
guaranteed by the Charter [emphasis added].°

The Court of Justice then continued to examine whether ‘the Commission contri-
buted to a sufficiently serious breach of the applicants’ right to property, within
the meaning of Article 17(1) of the Charter, in the context of the adoption of the
Memorandum of Understanding’.*® In this examination, the Court of Justice noted
that the memorandum pursued a legitimate objective and the measures envisioned
by the memorandum did not constitute a disproportionate interference with the
right to property. Consequently, no substantive violation of the right to property as
protected by the Charter was found.

It follows that any act, including negotiations and the entering into agreements,
produced by an EU institution or body must comply with the Charter. The reason is
thatin contrast to the Member States, which are bound by the Charteronly when im-
plementing EU law, the EU institutions and bodies must respect fundamental rights
regardless of the specific legal framework or context in which they operate: ‘[i]nfor-
mal acts are also encompassed as long as they are products of EU institutions and
have legal effects’.?

At this point, Article 51(2) of the EU Charter needs to be considered. It says that
‘[t]his Charter does not establish any new power or task for the Community or the
Union, or modify powers and tasks defined by the Treaties’.3 This means that the
interpretation of the Charter cannot lead to the conferral of new competences upon
the EU. This delimits the obligations that the EU institutions and bodies might have
under the Charter to ensure the rights protected therein. These obligations cannot
be interpreted as expansively as to extend the competences of the EU institutions
and bodies. The Explanatory Note to Article 51 of the Charter confirms this under-
standing: ‘[... ] an obligation, pursuant to the second sentence of paragraph 1 [of

54



4
9. Extraterritorial applicability of the EU Charter of Fundamental Rights Detmi

Article 51 of the Charter], forthe Union’s institutions to promote principles laid down
in the Charter may arise only within the limits of these same powers’.

In sum, although the Charter is applicable to the EU institutions and bodies even
when they act outside the EU framework, their obligations to ensure the Charter
rights are limited. This limitation corresponds to the limited competence of the EU
institutions and bodies. This was nicely clarified by Advocate General Wahl in his
Opinion in Ledra Advertising. He observed that while the EU institutions must scru-
pulously observe the EU Charter ‘even when acting outside the EU framework’,

| do not agree with the appellants that that obligation is so extensive
that it may be considered that an obligation as to the result is imposed
on the Commission to avert any possible conflict ortension between the
provisions of an act adopted by other entities and any EU rule which may
be applicable to the situation. At most, | could conceive that an obli-
gation might exist for the Commission to deploy its best endeavours to

prevent such a conflict arising [emphasis added].

It follows that the EU institutions have obligations to ensure compliance (i.e. posi-
tive obligations) with the Charterthat are limited by their competences. Such obliga-
tions could be, for example, to refrain from participating in agreements that might
lead to violations of the Charter or influencing the content of such agreements so
that better protection of fundamental rights can be ensured. These could be framed
as positive obligations.

Applicability of the EU Charter to EU
Member States

Article 51(1) of the EU Charter clarifies that the Charter is addressed to the Member
States, but ‘only when they are implementing Union law’. The applicability of the
Charter to the Member States is subject to a clear limitation; namely, the EU Charter
is triggered and its standards are relevant for reviewing the Member States’ actions
only if the Member States are ‘implementing Union law’ with these actions. The EU
Charter thus tracks all Member States’ actions that implement EU law, but does
not ‘create “free-standing” fundamental rights.”¢ Rather, these rights are tied to
the field of application of EU law. This means that ‘[tlhere must be a provision ora
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principle of Union primary or secondary law not contained in the Charter which is
directly relevant to the case’.V

This limitation is of a very different nature in comparison with the limitation im-
posed by Article 1 of the ECHR. The limitation has nothing to do with territoriality
and ‘effective control’ over territory or over persons, as under the ECHR.*® The limita-
tion is instead about the scope of EU law.? The key question for triggering the appli-
cation of the Charter, then, is the following: are the EU Member States implementing
EU law with the measures that affect individuals located in third countries? The only
threshold requirement that triggers the application of the rights enshrined in the EU
Charter is whether EU law applies in the particular circumstances.?

In general, any review of the Member States’ actions in light of the Charter rais-
es difficult questions because it is not always clear when the Member States are
acting within the scope of application of EU law. In Akerberg Fransson, the Court
of Justice of the EU clarified that ‘fundamental rights guaranteed in the legal or-
der of the European Union are applicable in all situations governed by European
Union law, but not outside such situations’.?* It added that ‘[t]he applicability of
European Union law entails applicability of the fundamental rights guaranteed by
the Charter’.22 The Charter thus follows the application of EU law.?3 The judgment
in Akerberg Fransson also clarified that even though national measures might not
be adopted specifically to implement EU law, if they are designed at least in part to
implement EU law, this brings the measures within the scope of application of EU
law forthe purposes of the Charter. Some connection ‘in part’ between the situation
and the EU law thus seems to be sufficient to trigger the application of the Charter.2+

In light of the above analysis, the following question needs to be addressed: Do
the measures described in Part Il ‘Suppression of movement’ have a connection to
EU law, which might enable their review against the standards of the EU Charter? It
is possible to establish a link between the measures of visa requirements, carrier
sanctions and pushbacks, on the one hand, and EU law on the other. More specifi-
cally, when an application fora Schengen visa is lodged, the EU Visa Code arguably
applies, which means that EU law applies and the application of the Charter might
be triggered.> There is also specific EU law applicable to maritime border surveil-
lance operations,?® which might also trigger the application of the Charter. The ex-
istence of such links between EU law and the non-entrée measures of visas, carrier
sanctions and pushbacks might enable the application of the Charter.
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The answer to this question, however, might be more contentious in relation to
the cooperation-based measures described in Section 6. These measures might
be outside any legal framework, which means that when EU Member States make
arrangements with third countries to contain movement, these arrangements are
not in implementation of EU law.

However, considering that these measures are presented as anti-smuggling and
anti-trafficking measures, it also needs to be considered that there is specific EU
law in these subject matters. Article 79(2) of the Treaty on the Functioning of the
EU says that the EU Parliament and the Council shall adopt measures in the areas
of ‘illegal immigration and unauthorised residence’ and ‘combating trafficking in
persons’. Directive 2011/36 on preventing and combating trafficking in human be-
ings and protecting its victims was not adopted based on Article 79(2) of the TFEU,
but rather as a measure for strengthening judicial cooperation in criminal matters.
Yet the Directive does mention that actions ‘should be pursued in third countries
of origin and transfer of victims’.?” This could set into motion the application of the
Charter to the EU Member States.
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10. Conclusion to Part lll

Section 8 of this study identified extraterritoriality (i.e. that the individuals affect-
ed by the anti-smuggling and anti-trafficking measures are located beyond the EU
Member States’ borders) as an obstacle to holding the EU and its Member States
responsible for any human rights law violations that these measures might cause.
Section 9 highlighted that the EU Charter of Fundamental Rights can partially re-
solve these difficulties. The Charter applies to the EU institutions and bodies even
when they act outside the EU legal framework, which means that any informal
arrangements that they make with third countries can be scrutinised against the
standards of the EU Charter. When these arrangements affect individuals located
outside EU territory, the EU Charter can still be invoked since it does not contain a
territorial or jurisdictional limitation.

The EU Charter of Fundamental Rights applies to the EU Member States only in
relation to their actions in implementation of EU law. The question as to when EU
Member States actually implement EU law is fraught with difficulties, which cre-
ates uncertainty. Leaving this general problem aside, it needs to be considered that
when EU Member States make anti-smuggling and anti-trafficking arrangements
with third countries to contain the movement of individuals, these arrangements
are of an informal nature. This gives a basis for the argument that they are not in
implementation of EU law. However, it might be also possible to argue that since
there is specific EU law in the area of human smuggling and trafficking, some mea-
sures might be considered as being in implementation of EU law. If they are, these
measures can be reviewed against the standards of the Charter.
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Part IV The right to life and
the right to asylum

Having clarified that the application of the Charter might be triggered in relation to
the EU bodies’ and institutions’ involvement in the anti-smuggling and anti-traffick-
ing measures and that the application of the Charter might be also triggered in re-
lation to the EU Member States’ involvement, a final set of questions remains to be
addressed. Which of the interests protected by the rights enshrined in the Charter
do these measures adversely affect? In other words, which human rights norms en-
shrined in the Charter are relevant in light of the negative impact of the measures
on individuals? Even if certain individual interests are negatively affected, are the
anti-smuggling and anti-trafficking measures still justifiable? If they are, they might
not lead to violations of human rights law despite their harmful impact.

These are the questions at the core of Part IV of this study. In light of the negative
impact that the anti-smuggling and anti-trafficking measures have on migrants lo-
cated in countries of origin and transit, this study identifies two rights protected by
the EU Charter as pertinent. These are the right to life (Article 2 of the EU Charter)
and the right to asylum (Article 18 of the EU Charter). This is without prejudice to
otherrights that might be also relevant.

Prior to engaging with each of these rights, a general clarification as to the ap-
proach to theirinterpretation is due. This concerns the role of Article 52(3) of the EU
Charter. This provision stipulates that
In so far as this Charter contains rights which correspond to rights
guaranteed by the Convention for the Protection of Human Rights and
Fundamental Freedoms [ECHR], the meaning and the scope of those rights

shall be the same as those laid down by the said Convention. This provi-
sion shall not prevent Union law providing more extensive protection.

Article 52(3) of the EU Charter ensures a consistency between the interpretation
of the rights enshrined in the EU Charter and interpretation of the rights enshrined
in ECHR.* This explains why, in the analysis that follows, references will be made
to judgments delivered by the ECtHR. These judgments are important sources that
provide insights as to the meaning of the rights protection by the ECHR and respec-
tively by the EU Charter, and the obligations that correspond to these rights.
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of the EU Charter

Many people die while attempting to reach the territories of the EU Member States.
These deaths are arguably a consequence of the migration control measures under-
taken by countries of destination; if there were legal channels to reach these coun-
tries, migrants would not undertake dangerous journeys. In light of this connection,
this section will analyse whether, and if so how, these deaths might be in violation
of the right to life.

Article 2 of the EU Charter stipulates that ‘Everyone has the right to life’. Article 2
of the ECHR stipulates that ‘Everyone’s right to life shall be protected by law’. The
ECtHR has consistently held that Article 2 of the ECHR triggers two types of obliga-
tions: negative and positive obligations. By virtue of the operation of Article 52(3) of
the EU Charter, Article 2 of the Charter also triggers these two types of obligations.
It follows that the EU Charter imposes positive obligations on the EU and its bodies
and on the EU Member States to ensure the right to life.?

Negative obligations demand that the State refrains from taking measures that in-
fringe on human rights. For example, negative obligations might be breached when
an EU Member State’s border guards mistreat a migrant and this leads to his/her
death. In contrast, positive obligations imply that the State has to take proactive
measures to ensure the right to life. Positive obligations are triggered in circum-
stances when a third party (this could be another State not bound by the ECHR or
the Charter, or it could be a private actor such as a smuggler) takes measures that
infringe the interests protected by the right. Under these circumstances, the EU
Member States or the EU institutions and bodies might be under the positive obli-
gation to prevent such infringements by taking protective measures.

Since the EU and the Member States do not take actions that directly kill migrants,
but ratherit is migrants themselves who embark on dangerous and life-threatening
journeys, this section will analyse how migrants’ deaths relate to the EU’s and the
EU Member States’ positive obligation to protect the right to life. This implies asking
the question of whether the EU and the EU Member States are in violation of human
rights law for having failed to take proactive measures to prevent the deaths.
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The analysis begins with relevant clarifications as to the circumstances underwhich
this positive obligation is triggered. Clarifications are also provided as to the con-
tent of the obligation: what more specifically might this positive obligation require
the EU and the EU Member States to do?. These clarifications will be offered in light
of the case law of the European Court of Human Rights under Article 2 (the right to
life) of the ECHR. The analysis concludes with reflections on how the scope and the
content of the positive obligation might be affected by the limited competences of
the EU.

Positive obligation to prevent loss of life
in the context of any activity

The right to life implies not only an obligation upon States to refrain from arbitrarily
killing individuals, but also a positive obligation to take measures to ensure this
right. More specifically, the ECtHR has formulated in its case law a positive obli-
gation upon the State to adopt effective regulatory frameworks to prevent loss of
life. This positive obligation applies to circumstances that present some general
structural risks to the population at large, and where the State is aware or should
have been aware of these potentially deadly risks. To this effect, the ECtHR has
used the following formulation:

This positive obligation entails above all a primary duty on the State
to put in place a legislative and administrative framework designed to
provide effective deterrence against threats to the right to life [...]. This
obligation must be construed as applying in the context of any activity,
whether public or not, in which the right to life may be at stake.4

The specific content of this positive obligation depends on the particular circum-
stances in which the risk to life arises. For example, this positive obligation has
been found to have been breached in circumstances where individuals have lost
their lives due to natural hazards (e.g. mudslides)s or industrial activities because
the State had not taken preventive protective measures.®

Although the positive obligation to protect life applies to all possible circumstances,
no unreasonable expectations can be raised against the State in relation to its ca-
pacity to protect life. As the ECtHR has clarified, no ‘impossible or disproportionate
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burden’ can be imposed on the State authorities. Consideration is thus due to the
choices that these authorities need to make in terms of priorities and resources.”
Below, the implications of the requirement of not imposing a disproportionate and
unreasonable burden on the State will be further considered.

The foreseeability of the risk also plays an important role.® The more foreseeable
the risk to life is, the more can be expected from the State in terms of taking mea-
sures to prevent loss of life.? In relation to migrants who lose their lives while trying
to reach destination states, there is little doubt that the EU and the EU Member
States are aware of the risks to life and, in this sense, the requirement for foresee-
ability of the risk can be easily fulfilled.

The positive obligation of adopting effective regulatory frameworks to prevent loss
of life serves general preventive functions. The Court has observed that ‘what is
at issue is the obligation to afford general protection to society’.*® There is no re-
quirement that there is a real and immediate risk for an identifiable individual or
identifiable group of individuals.** This is important as migrants who lose their lives
while being smuggled are not likely to be identifiable in advance.*

Application of this positive obligation to
the situation of migrants affected by the
anti-smuggling and anti-trafficking
measures

Empirical uncertainty

The application of the positive obligation of adopting effective regulatory frame-
works to prevent loss of life needs to start with the following acknowledgement:
there is a certain level of empirical uncertainty concerning the actual reasons as
to why people die while being smuggled or trafficked. An argument can be made
that if movement across borders were not irregularised by countries of destination,
migrants would not resort to smuggling in the first place. Migrants would instead
use regular and safe migration channels. An additional argument can also be made
to the effect that the anti-smuggling and anti-trafficking measures undertaken by
countries of destination make irregular travel even more dangerous (e.g. smugglers
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use more dangerous routes or choose to depart in bad weather conditions), which
increases the risk to life.

The EU policy documents, however, provide a different picture. In particular, the as-
sumption underlying these documents is that the anti-smuggling and the anti-traf-
ficking measures discourage and prevent people from migrating through irregular
channels.*# This arguably leads to less people using smuggling, which arguably de-
creases therisk to life since less people are likely to die while, for example, crossing
the sea.

In sum, there are two explanations. According to the first one, more anti-smuggling
and anti-trafficking measures and more border controls in general lead to more
deaths and higher risk to life. According to the second one, as reflected in the EU
policy documents, more border controls and more robust anti-smuggling and an-
ti-trafficking measures lead to fewer deaths and fewer risks.

The first explanation appears to be empirically correct since it seems self-evident
that if there were legal routes, it would be less likely that people would risk their
lives to reach countries of destination. Normatively, however, the leverage of this
explanation is limited since human rights law has to accommodate States’ migra-
tion control interests. The right to life thus cannot trigger a positive obligation of
generally dismantling borders. Any positive obligation in this context has to some-
how accommodate States’ migration control interests. For this reason, the positive
obligation has to be more limited in its scope. This will be further explained below.

As to the second explanation, the one reflected in the EU policy documents, it is dif-
ficult to substantiate it with concrete empirical studies that can conclusively prove
the assumed causal connections. This is also an important point to which the study
will return below.

Positive obligations in the context of self-induced
risks and unlawful activities

The assessment as to whether it is reasonable to expect the destination States to
protect migrants’ lives, might be influenced by two other initial considerations.
First, migrants themselves knowingly engage in life-endangering activities (e.g.
smuggling by unseaworthy boats), which might give a basis for the argument that
the situations within which life is lost are not entirely within the control of countries
of destination. Rather, migrants themselves create risks for their lives. Second,
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migrants expose themselves to risk when they engage in unlawful activities (i.e.
unauthorised border crossings).

In relation to the first consideration, it is important to highlight that the ECtHR’s
case law under Article 2 is clear to the effect that even if a person himself/her-
self creates a risk for his/her life (e.g. suicide, choosing to reside in a dangerous
place), States still have a positive obligation to prevent loss of life. The contribu-
tion of the person to the creation of the risk might be a relevant factor in the overall
assessment of whether it was reasonable for the State to take protective measures,
but this contribution cannot negate the existence of a positive obligation to prevent
loss of life. What is, however, specific about migrants who might lose their lives
in the context of migration control is that they take risks to defy States’ migration
control prerogatives. In other words, migrants take risks to break the law.

This situation seems similar to that which transpired in the case of Oneryildiz v
Turkey involving an explosion at a rubbish tip, as a result of which many people
lost their lives. Their relatives argued before the ECtHR that Turkey failed to take
measures to prevent this loss of life and was therefore in breach of Article 2 of the
ECHR. In its defence, Turkey argued that the affected individuals ‘knowingly chose
to break the law and live in the vicinity of the rubbish tip’.”” The Court observed that
itwas, in fact, the Turkish authorities that had a consistent policy to encourage peo-
ple to reside in the proximity of the dangerous rubbish tip by not applying the rel-
evant town-planning regulations. In other words, the Turkish authorities remained
passive in the face of unlawful actions.*® This passivity by the State was used in the
Court’s reasoning to find Turkey in violation of Article 2 of the ECHR.

If the same reasoning is applied to the migration context, it needs to be highlight-
ed that countries of destination have not remained passive in the face of unlawful
actions that breach theirimmigration legislation. Rather, the contrary is true. They
have made it very clear that they do not tolerate these actions. The EU and the EU
Member States have also conducted information and awareness-raising campaigns
to warn individuals of the dangers associated with human smuggling.

The question that arises, then, is whether destination States should have a positive
obligation to prevent loss of life in relation to activities aimed at circumventing legit-
imate immigration legislation. The answer must be in the affirmative since the Court
has said the positive obligation to protect life applies ‘in the context of any activity’.
This must then also include illegal activities by the victim. After all, States are under
the obligation to ensure the right to life of criminals or suspected criminals in the
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course of efforts to apprehend them or to prevent their criminal activities.” This
analogy should not be understood to the effect that the activities in which migrants
engage (i.e. using the services of human smugglers) are in any way comparable
to those of criminals.?° Rather, the analogy is utilised to emphasise the point that
States are under the positive obligation to protect the right to life even when the
affected individuals engage in unlawful activities.

The immigration control interests of States, however, emerge as a relevant con-
sideration in the determination as to what reasonable measures might be expected
from States to protect the right to life.

The test of reasonableness

The ECtHR has consistently reiterated that ‘the positive obligation to protect is to
be interpreted in such a way as not to impose an excessive burden on the authori-
ties’.2* The scope of positive obligations cannot therefore be unreasonable. When
the ECtHR refers to reasonableness in the context of positive obligations, it has in
mind public interests — including public policy consideration, budgetary concerns
and the rights of others — as factors that might compete with the interests of the
individuals in need of protection.

It follows that any protective measures to ensure the right to life have to be rea-
sonable. This means that the protective measures cannot impose disproportionate
burden on the destination States. In light of this reasonableness standard, it is
questionable whether states’ positive obligations corresponding to the right to life
can be so far reaching as to demand from destination states that they completely
abandon theirimmigration control prerogatives.

States’ migration control interests will likely play a role in the assessment whether
any measures alternative to the one currently adopted by the EU are reasonable and
proportionate. Any alternative measures (e.g. opening legal migration channels so
that people do not have to use smuggling), might undermine destination states’
entitlement to control their borders.

Perhaps it is possible to find alternative measures that do not imply complete dis-
mantling of destination states’ immigration control prerogatives. More specifically,
an argument can be made that the anti-smuggling and anti-trafficking measures
need to be tailored to the specific situation of asylum-seekers who have the right
to seek asylum.z Asylum seekers might face the stark choice between risking their
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lives by using smuggling services orrisking their lives (or risking other severe forms
of abuses) by remaining in countries of origin or transit.?* It is questionable, howev-
er, whetherasylum seekers have the right to seek asylum in a country of their choice
that might correspond to a positive obligation upon this specific country to ensure
that its immigration control measures prevent loss of life.

An asylum seeker, however, might be in a situation where, practically speaking,
there is only one destination country that can be approached for asylum and that
country might have to undertake measures to ensure the life of this person. This was
precisely the situation depicted by the Advocate General Mengozzi in his Opinion
to the X and X v Belgium case.?> The case was about a family from Aleppo, Syria,
that applied for a humanitarian visa at the Belgium consulate in Beirut, Lebanon.
Advocate General Mengozzi observed:

Frankly, what alternative did the applicants in the main proceedings
have? Stay in Syria? Out of question. Put themselves at the mercy of un-
scrupulous smugglers, risking their lives in doing so, in order to attempt
to reach Italy or Greece? Intolerable. Resign themselves to becoming il-
legalrefugees in Lebanon, with no prospect forinternational protection,

even running the risk of being returned to Syria? Unacceptable.?®

Mengozziadded that offering a legal access route to international protection ‘makes
it possible, at least partially, to prevent persons seeking such protection, including
in particular women and children, being snatched and exploited by criminal net-
works smuggling and trafficking migrants’.?”

In sum, the existence of a legal route (e.g. the possibility of applying for a humani-
tarian visa) might be an alternative measure that has a real prospect of ensuring the
right to life. At the same time, this measure might accommodate destination States’
migration control concerns because these states will determine who will be offered
this option and under what circumstances. In this sense, it might be a reasonable
measure that strikes a fair balance between the competing interests.

Choice of means to fulfil positive obligations and the
assessment of alternative measures

The objective of ensuring the right to life can be attained through different means
and measures. In this respect, the ECtHR has consistently observed that
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As to the choice of particular measures, the Court has consistently held
that where the State is required to take positive measures, the choice of
means is in principle a matter that falls within the Contracting State’s
margin of appreciation.?®

It follows that states have at their disposal different possible means/measures to
ensure the right to life.? The margin of appreciation left to States concerning how to
fulfil the positive obligation gives a certain leeway to States. This might undermine
the argument that States have to abandon their current border control measures
and opt for other alternative measures (e.g. opening legal migration channels so
that people do not have to use smuggling, or intensification of search and rescue
operations).

However, whichever choices States make in terms of measures for ensuring the
right to life, these measures of protection have to be effective. The ECtHR has re-
ferred to the standard of ‘real prospect’® This means that for States to comply with
their positive obligation, the chosen measures must have a real prospect of pre-
venting risks to life. At this point, the problem of empirical uncertainty re-emerges.
In this respect, the following available information is relevant. The Commission has
reported that

While the number of deaths in the Mediterranean has continued to de-
crease since 2016, with the efforts of the EU, Member States and other
partners, the smugglers’ business models continue to mean that sea
crossings claim lives. Nearly 2 300 died in 2018 compared to over3 100 in

2017, and over 220 people lost their lives to date in 2019 [6 March 2019].3

Itis difficult to know, however, the reasons for the reported decrease. The decrease
might be due to the effectiveness of the anti-smuggling and anti-trafficking mea-
sures undertaken in cooperation with countries of origin and transit. It might be
also due to the decrease in the number of people attempting to make the journey,
which might also mean that more people are contained in countries like Libya,
where the conditions might be equally risky.

An alternative way of assessing the available data is also possible. The data might
be looked at not in terms of absolute numbers, but in terms of death rates per num-
ber of people attempting the journey or arriving in Europe. UNHCR has reported that
this death rate has sharply increased. For example, in 2015 one death was reported
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for every 269 arrivals, in 2016 one death for every 71 arrivals, in 2017 one death
for every 55 arrivals and in 2018 one death for every 51 arrivals.3? This means that
the risk of dying for every migrant who attempts the journey might have increased.
Looked from this perspective, the measures chosen by the EU to protect life are not
effective.

Although States can choose from among various measures that have a real pros-
pect to ensure the right to life, it is expected that the State will assess alternative
measures and the prospects that each measure holds. In Budayeva v Russia, the
Courtobserved thatthe State is expected to come forward and assert whetherit had
envisioned ‘other solutions to ensure the safety’ of the population.33 Accordingly,
the burden here was placed on the State (i.e. Russia) to show what other possible
measures it had taken. In Kolyadenko and Others v Russia, the onus was placed on
the State to explain how any protective measures undertaken were relevant and
efficient in alleviating the harm sustained by the applicant34 It follows thus that
States are expected to identify different protective measures and to assess their
effectiveness.

This assessment can be hampered by epistemic uncertainty. This implies that it
might not be possible to empirically prove (e.g. with reference to concrete date and
scientific studies) which protective measure might be more effective. In relation to
this problem, the ECtHR has stated that

Except in cases of manifest arbitrariness or error, it is not its function to
call into question the findings of fact made by the domestic authorities.
This is particularly true in relation to scientific expert assessments, which
by definition call for specific and detailed knowledge of the subject.>>

However, the problem of epistemic uncertainty cannot result in a blind belief
that the measures undertaken by the State are effective and sufficient. Although
the ECtHR might not be in a position to assess alternatives due to scientific and
epistemic uncertainties, it can still assess whether the decision-making body at
national level has considered alternatives against the background of the existing
scientific studies.3®

When this is applied to the migration context, it means that for the EU and the
Member States to comply with their positive obligation to ensure the right to life,
they need to initiate studies to assess the effectiveness of their current policies and
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to investigate whether alternative measures might offer reasonable alternatives to
the current policies.

An additional nuance can be also added here. The graver the consequences from
not extending protection and, accordingly, the more seriously persons are affected,
the more empirical information will have to be submitted that extension of protec-
tion will be too burdensome for destination States’ interests (i.e. too burdensome
in the sense of too detrimental to destination States’ migration control interests).3”
In addition, any empirical evidence substantiating an argument advanced by the
State that a particular means of protection is ineffective, unreasonable or too bur-
densome will have to be more reliable.

When these principles are applied to the loss of life in the context of migration
control, the following emerges. The individuals are affected in a very severe way,
i.e. they risk losing their lives. This implies that States have to submit much more
reliable evidence to support the position that the current measures of departure
prevention and containment are effective for ensuring the right to life. States will
also have to put forward more reliable information that any alternative measures
(e.g. opening legal channels and offering humanitarian visas) will be too burden-
some and unreasonable.

Positive obligations upon EU institutions/
bodies in light of their limited competences

The imposition of any positive obligations upon the EU institutions and bodies
requires special consideration. This is due to their limited competences. More
specifically, a difficulty that might transpire is how to reconcile the imposition of
positive obligations upon the EU and its bodies with the principle of attributed com-
petence.’® Preventing breaches of human rights may require the EU to take actions
that go beyond its existing competence.® In other words, positive obligations might
require new actions, while at the same time the EU might not have a legal basis and
accordingly a competence to undertake such actions.

Article 51 of the EU Charter and Article 6(1) of the TEU are clear to the effect that the
EU Charter does not extend the competences of the EU as defined in the Treaties.
This means that positive obligations that might be required for the EU bodies to
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ensure the rights enshrined in the Charter cannot be so expansive as to go beyond
the EU competences. It follows that the EU Charterimposes positive obligations on
the EU and its bodies only within the limits of their competences.4° In other words,
for a positive obligation to arise under the EU Charter, this obligation needs to be
based on a specific competence conferred upon the EU and EU bodies.

An example of how this can be done emerges from the Ledra Advertising judgment,
where an action was brought against the EU Commission and the European Central
Bank for their role played in the process of the adoption of a memorandum of un-
derstanding concluded between Cyprus and the European Stability Mechanism.
This memorandum arguably breached the right to property as protected by the EU
Charter. The Court of Justice clarified that the Commission contributed to a breach
of Union law, ‘by including unlawful paragraphs in the memorandum of understand-
ing, or by failing to prevent that’.4* The Court of Justice held that the Commission
is under an obligation to ‘ensure that [...] a memorandum of understanding is con-
sistent with the fundamental rights guaranteed by the Charter.? It added that the
Commission should ‘refrain from signing a memorandum of understanding whose
consistency with EU law it doubts’.43 To establish these positive obligations of the
Commission, the Court of Justice relied on the Commission’s supervisory duties
under Article 17(1) of the Treaty on the Functions of the EU.44 It follows that Union
bodies have to ensure fundamental rights whenever they have a supervisory obli-
gation.4

In light of the previous clarifications, what positive obligations might EU bodies and
institutions have to ensure the right to life? Frontex can be taken as an example to
respond to this question. Frontex is required to protect individuals to the extent that
it can do so within the competences that have been conferred upon it. Regulation
2016/1624 on the European Border and Coast Guard provides that Frontex has
the duty to monitor fundamental rights4¢ and that it has the duty to ‘draw up, fur-
ther develop and implement a fundamental rights strategy including an effective
mechanism to monitor the respect for fundamental rights in all the activities of the
Agency’.# The positive obligation of initiating studies to assess the effectiveness
of the current anti-smuggling and anti-trafficking measures and of investigating
whether alternative measures might offer reasonable alternatives, can easily fit
within the Frontex’s competence to monitor the respect for fundamental rights in
allits activities.
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Conclusion

According to the EU policy documents, ‘[s]aving lives of people in distress at sea
is a primary goal of EU action in relation to managing the EU external borders [em-
phasis added]’.“® The chosen means for achieving this objective is taking measures
against human smuggling and human trafficking. However, it has remained empir-
ically questionable whether the chosen means actually ensure the right to life of
the affected migrants. Various reports have pointed out that the anti-smuggling
and anti-trafficking measures in fact lead to higher death rates and increase the
risks for migrants. The effectiveness of the chosen means is therefore in doubt and
alternative means need to be considered. In light of EU Member States’ prerogative
to control their borders, these alternative means cannot be as far reaching as to
require the dismantling of border controls. Any alternative means will have to ac-
commodate States’ migration control interests. A possible alternative means in this
respect might be offering a safe route to those who might be in need of international
protection.

Equally important, for the EU and its Member States to comply with their positive
obligation to ensure the right to life, they need to initiate studies to assess to what
extent the current anti-smuggling and anti-trafficking measures effectively ensure
the right to life and to what extent any alternative measures (e.g. legal routes to
entry) might be too burdensome or unreasonable.
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12. The right to asylum:
Article 18 of the EU Charter

Besides the right to life, the measures against human smuggling and human traf-
ficking implicate the right to asylum, as enshrined in Article 18 of the EU Charter:

The right to asylum shall be guaranteed with due respect for the rules
of the Geneva Convention of 25 July 1951 and the Protocol of 31 January
1967 relating to the status of refugees and in accordance with the
Treaty on the European Union and the Treaty on the Functioning of the

European Union.

No binding human rights treaty with a global scope (such as the International
Covenant on Civil and Political Rights or the UN Convention against Torture) en-
shrines a right to asylum. Neither does the ECHR. The EU Charter is therefore spe-
cific in this respect.

The right to asylum triggers two issues that will be reviewed below. First, the con-
tent of the right needs to be clarified and the question of how the anti-smuggling
and anti-trafficking measures negatively affect this content needs to be addressed.
Second, an answer is also needed to the question of whether, and if so under what
conditions, the right to asylum can be limited.

The definitional scope of the right to asy-
lum as including the right to leave to seek
asylum

The first question regarding Article 18 of the EU Charter to be clarified concerns the
content of the right to asylum. The right includes, as a minimum, protection from re-
foulement.* This means the right to asylum includes, at least, aright not to be sent to
a place where there is a real risk that one might be subjected to ill-treatment.2 This
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is an expression of the principle of non-refoulement that is also enshrined in Article
19(2) of the Charter: ‘No one may be removed, expelled or extradited to a State
where there is a serious risk that he or she would be subjected to the death penalty,
torture or other inhuman or degrading treatment or punishment’. According to the
Explanations to the Charter, Article 19(2) of the Charter ‘incorporates the relevant
case law from the European Court of Human Rights regarding Article 3 of the ECHR.’
Article 3 of the ECHR stipulates that ‘No one shall be subjected to torture orto inhu-
man or degrading treatment or punishment’ and has been a basis for a substantial
body of case law by the ECtHR in application of the principle of non-refoulement.

The right to asylum, however, cannot be limited to protection from refoulement.
This right must have some additional independent substance and meaning differ-
ent from protection from refoulement. In principle, each provision of the Charter,
including Article 18, must have its own independent substance; otherwise, it would
be rendered redundant.

The starting point for clarifying this additional substance of the right to asylum is
Article 14(1) of the Universal Declaration of Human Rights, which stipulates that
‘Everyone has theright to seek and to enjoy in other countries asylum from persecu-
tion.” The right to seek asylum is of particular relevance here since it implies that an
individual should have the possibility to leave a country so that he or she can seek
asylum 2 This is important since, as already mentioned in Part Il above, the effects
of the cooperation-based measures is containment of people in countries of origin
and transit and preventing these people from leaving these countries.

Here, it should be mentioned that while the right to leave any country is enshrined
in the ECHR,# it is absent from the EU Charter.> However, it can be argued that the
Charter implicitly protects the right to leave as an indispensable part of the right to
asylum.®

It needs to be also acknowledged that the right to asylum might include other el-
ements besides leaving and non-refoulement. These elements might include en-
suring the possibility to make an asylum claim, ensuring the possibility to arrive at
a point to make such a claim, admitting the person to the territory of a country for
making an asylum claim or allowing the person to remain in this territory.” There
is a huge likelihood that non-refoulement cannot practically be ensured if asylum
seekers cannot make asylum claims and if such claims are not assessed by the
responsible authorities in the country of destination.® These other elements that
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might be implied in the right to asylum will not be further considered here. Rather,
the analysis will focus on leaving as an element of the right to asylum since this
elementis powerfully affected by the anti-smuggling and anti-trafficking measures.

Permissible limitations on the right to
leave

Even if Article 18 of the Charter is applicable and it is determined that the coopera-
tion-based measures infringe the right to asylum by preventing people from leaving
countries of origin and transit, this is still not enough for concluding that the EU
and the EU Member States have violated the Charter. In light of Article 52(1) of the
Charter, most of the rights in the Charter can be subject to limitations. More specif-
ically, Article 52(1) of the Charter stipulates that

Any limitation on the exercise of the rights and freedoms recognised
by this Charter must be provided for by law and respect the essence of
those rights and freedoms. Subject to the principle of proportionality,
limitations may be made only if they are necessary and genuinely meet
objectives of general interest recognised by the Union or the need to

protect the rights and freedoms of others.

The question that emerges, then, is whether the right to asylum can be subject to
limitations. If it can, are the requirements embodied in Article 52(1) of the Charter
fulfilled so that these limitations can be assessed as permissible?

References to other instruments might be helpful to initially engage with the ques-
tion of whether the right to asylum can be limited. For example, Article 14(2) of the
UDHR allows one particular limitation to the effect that the right to seek asylum
‘may not be invoked in the case of prosecutions genuinely arising from non-political
crimes or from acts contrary to the purposes and principles of the United Nations’.
The Refugee Convention allows for a similar limitation.® In contrast, the protection
against non-refoulement under Article 3 ECHR is of an absolute nature and thus can-
not be subject to limitations.*

As already suggested, however, the right to asylum has other elements apart from
non-refoulement. Such an element is the right to leave any country to seek asylum.
Theright to leave any country can be subject to permissible limitations.* It follows,
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then, that the right to leave to seek asylum might be similarly subject to limitations.

It could, however, be objected that the right to leave to seek asylum, as protected
by Article 18 of the Charter, cannot be subject to the same limitations as the right
to leave for whatever other reason.’? In this sense, the right to leave to seek asylum
is of a more special nature than the right to leave more generally. Because of this
specificity, the right to leave to seek asylum is arguably absolute and thus not sub-
ject to any limitations. Here, the argument is that because of the close interaction
between the right to leave to seek asylum and non-refoulement, the right to leave to
seek asylum is transformed into an absolute right.3 If it is an absolute right, states
would be prohibited from limiting this right under any circumstances.

The absolute nature of the right to leave to seek asylum has not been tested before
a court. Neither has the Court of Justice orthe ECtHR delivered a ruling to this effect.
Perhaps the most relevant judgment in this context is Regina v Immigration Officer
at Prague Airport and Another, where the House of Lords in the United Kingdom
ruled that the Refugee Convention does not address the issue of how refuges leave
countries of origin and come within the jurisdiction of countries of destination.*
This ruling, however, was limited to the Refugee Convention and might not have
wider implications.

Without prejudice to the possibility for developments in favour of the acknowledg-
ment of the absolute nature of the right to leave to seek asylum, the subsequent
analysis will proceed under the understanding that the right to leave to seek asylum
can be limited. It is important then to focus on when any limitations upon this right
are acceptable and thus in accordance with human rights law. The assessment of
these limitations will be influenced by the consideration that the purpose of leaving
is seeking asylum.

Any limitations upon the right have to comply with certain requirements. To this ef-
fect, Article 2(3) of Protocol 4 to the European Convention on Human Rights (ECHR)
stipulates that:

No restrictions shall be placed on the exercise of these rights [includ-
ing the right to leave any country] other than such as are in accordance
with law and are necessary in a democratic society in the interests of
national security or public safety, for the maintenance of ordre public,
for the prevention of crime, for the protection of health or morals, or for

the protection of the rights and freedoms of others.
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The requirements imposed by the ECHR so that any limitations on the right to leave
are in compliance with human rights law are similar to those expressed in the pre-
viously quoted Article 52(1) of the Charter. These conditions can be summarised as
legality, pursuance of legitimate objectives, and proportionality.

Legality

Article 52(1) of the EU Charter stipulates that any limitation of rights has to be ‘pro-
vided for by law’. In the context of the ECHR, this same criterion (formulated as ‘in
accordance with the law’) has been interpreted to the effect that laws that envision
limitations of rights must afford adequate legal protection and the legal certainty
necessary to prevent arbitrary interferences by public authorities. In particular, the
ECtHR has held that

[...] it therefore falls to the Court to assess not only the legislation in
force in the field under consideration, but also the quality of the other
legal rules applicable to the persons concerned. Quality in this sense
implies that ... [the national legislation] must be sufficiently accessible
and precise, in order to avoid all risk of arbitrariness.”

It follows that any measure that limits rights has to be based on legislation that
is ‘sufficiently precise and clear to enable the individuals concerned to know the
extent of their rights and obligations’.*®

It is relatively easy to conclude that the anti-smuggling and anti-trafficking mea-
sures discussed in Part Il do not meet the requirement of legality. In light of the
informal nature of the measures, as discussed in section 6, they are not based on
precise legal provisions.

If measures undertaken by States that limit human rights do not meet the require-
ment of legality, these measures can be declared outright to be in violation of hu-
man rights law. For the sake of completeness, however, this study will also assess
whether the measures pursue legitimate objectives, and whether the measures are
necessary and proportionate in light of their negative impact on individuals.

What legitimate objectives do the measures pursue?

Immigration control, including prevention of the arrival of migrants, can be consid-
ered as a legitimate objective that countries of destination pursue when they take
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measures to limit the right to leave. In this sense, immigration control can be con-
sidered as an objective of ‘general interest recognised by the Union’ in the sense of
Article 52(1) of the Charter. The achievement of this objective might require taking
measures that restrict human rights, including the right to leave any country to seek
asylum.

In the EU Commission’s policy documents, the objective of saving lives of people
is presented as ‘a primary goal of EU action in relation to managing the EU external
borders’” This objective that can also be assessed as legitimate and will be there-
fore considered below.

The EU policy documents also refer to the objective of ‘fighting smuggling net-
works’ and fighting human trafficking.*® In light of the clarifications in Section 3 of
this study that the concept of human smuggling is used in an overbroad way, it can
be assumed that this objective is subsumed by the objective of preventing arrivals.

In addition, it needs to be considered that smuggling as a service is driven by de-
mand, and for any measure to be assessed as suitable, it will have to address the
demand (i.e. the demand for clandestine movement). This demand is linked with
the root causes of the migration flows, i.e. conflict and instability in countries of
origin, economic inequality, lack of security, the demographics in these countries
(e.g. overpopulation), weak levels of democracy and natural disasters; all of these
can be considered as push factors that will continue to create migration pressures.

As to the objective of countering human trafficking, namely deceptive movement
‘for the purpose of exploitation’,>® no information has been made available that
those who organise migrants’ journeys do so ‘for the purpose of exploitation.” In
general, those who embark on the dangerous journeys do so willingly.

Are the measures necessary for achieving the
objectives?

Any measures that limit human rights have to be necessary. A measure is necessary
when the State could not have undertaken another measure that is more protective
to the right to leave and at least as effective for the achievement of the objective
of immigration control as the measure already undertaken.?* At this point, it needs
to be admitted that it might be difficult to propose a measure that achieves the
objective of preventing arrivals that is as effective as the measure of preventing
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departures. For example, after the establishment of cooperation with Libya, which
involved preventing departures and pulling back to Libya those migrants intercept-
ed by the Libyan coastal guards in the extended Libyan Search and Rescue Region
in the Mediterranean Sea, the number of people departing from Libya and arriving
to Italy substantially decreased.??

At the same time, the number of arrivals in Spain through the so-called Western
Mediterranean/Atlantic route increased.?> Therefore, it appears questionable
whether the measures achieve the objective; even if they do, it appears to be with
limited effectiveness. This is important because it means that any alternative mea-
sures have to have a similarly low degree of effectiveness as concerns achieving
the objective of preventing arrivals. Such alternative measures (e.g. opening legal
channels for entering the EU to apply for asylum) will guarantee the right to leave
and, at the same time, might lead to the same number of people entering the EU as
under the current measures.

As to the objective of preventing loss of life, it is relatively easy to propose alterna-
tive measures that guarantee the right to leave and at the same time more effective-
ly save lives. Opening legal channels for entering the EU to apply for asylum easily
comes to mind as such an alternative measure.

It follows that the measures might not meet the test of necessity, which would make
them contrary to human rights law. For the sake of completeness, however, the next
section will enquire into the final stage of the assessment: whether limitations upon
the right to leave to seek asylum are permissible. This final stage implies direct bal-
ancing of the competing interests: the interests of the affected individual whose
departure is prevented against the destination States’ interests to control borders.

Are the measures proportionate?

Ifitis accepted that the measures of departure prevention are necessary to achieve
the objective of migration control, the final question that needs to be asked is the
following: Are these measures proportionate in light of the importance of the indi-
vidual interests affected? The test of proportionality requires that the conflicting
interests (those of the affected individuals and those of the countries of destination
to prevent arrivals) be balanced against each other. To do this balancing, the im-
portance of the individuals’ interests and the importance of the EU Member States’
interests need to be clarified.
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The importance of the affected individuals’ interests

The importance of the individuals’ interests can be clearly discerned: the affect-
ed individuals want to leave countries with endemic human rights law violations
(e.g. Libya). Many of these individuals are asylum seekers and, as Moreno-Lax has
argued,

‘[...] the aggregate right to leave to seek asylum entails a stricter limit
on State discretion than the right to leave operating alone. Public order
considerations will play a lesserrole, if any at all, when constraining the
right to leave of potential refugees, as the underlying motives of flight
(and related obligations of non-refoulement) must be taken into account
[emphasis in the original].24

In this context, UNHCR has reported that

An estimated third of people who arrived in Europe via the Central
Mediterranean route in 2018 were potentially in need of international
protection, along with approximately half of people who arrived via the
Eastern Mediterranean sea route, and around ten percent of those who
arrived in Spain via the Western Mediterranean route.?

It also needs to be highlighted that the cooperation-based measures of migration
control do not differentiate between asylum seekers and other migrants. Rather,
these measures are applied indiscriminately. An extra weight in favour of the affect-
ed individuals’ interests is added by the fact that the Refugee Convention acknowl-
edges that asylum seekers can use illegal means to enter countries of destinations,
for which they should not be punished.?®

The proportionality of any limitation could also be dependent on the possibilities
that the affected individuals have to access alternative countries of asylum (coun-
tries different from the EU Member States). Such possibilities, however, are very
limited (practically or formally it might be difficult to access to protection proce-
dures in other countries and possibilities for resettlement are equally restricted).
These possibilities need to be assessed in light of the fact that other countries are
not likely to offer protection comparable to the protection that individuals expect to
find in the EU Member States.?”
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The importance of the EU Member States’ interests

The EU Member States’ interests are to preserve the integrity of their borders and
to limit the number of arriving migrants. These interests can be linked with the
protection and the preservation of the rights of the individuals who are citizens or
residents of the EU. The EU Member States’ right to exercise immigration control
can be explained as follows:

The effectiveness of the state as a guarantor of rights and freedoms pre-
supposes the idea of a bounded community. Thus, immigration control
is a means to secure not only the interests, but also the human rights
of citizens and denizens. Therefore, the term ‘immigration control’ con-
tains a cluster of individual rights, which would run the risk of being

infringed if the state entrusted with ensuring them were weakened.?®

The balancing between the interests of the affected migrants and the EU Member
States’ interests is a very complex exercise for various reasons. First, if the mea-
sures of containment were dismantled, there is little certainty as to the number of
migrants who will attempt to enter into the EU Member States, apply for asylum
and be successfully recognised as in need of protection. Second, if the measures
of containment were dismantled, there is little clarity as to which groups of citizens
and denizensin the EU Member States might be negatively affected, and what these
effects might be overthe short and long terms.

Similarly to what was suggested in Section 11 in the context of the right to life, this
unpredictability cannot lead to tipping the balance entirely in favour of the destina-
tion States’ interests. Without dismantling their migration control apparatus, these
States could take measures that accommodate their interests and the affected in-
dividuals’ interests in a balanced way. Offering legal channels for leaving in search
of asylum or offering resettlement possibilities could be examples of such accom-
modating measures.

Conclusion

Since the effects of the anti-smuggling and anti-trafficking measures are contain-
ment of people in countries of origin and transit and preventing people from leav-
ing, these measures interfere with the right to asylum. An integral element of this
right is the right to leave to seek asylum.
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Section 12 of the study examined whether this interference with the right to seek
asylum is permissible. To be permissible, the measures that interfere with the right
have to be ‘provided by law’. In light of the informal nature of the arrangements that
form the basis for the undertaken measures, this requirement does not seem to
have been met. The measures can thus be declared contrary to human rights law,
based solely on the failure to meet the ‘provided by law’ requirement.

To be permissible, the measures that interfere with the right have to also pursue
legitimate objectives. It can be accepted that preserving the integrity of EU Member
State borders by preventing arrivals is a legitimate objective. The objective of sav-
ing lives can also be accepted as legitimate.

It can, however, be questioned whether the chosen measures for achieving these
objectives are necessary. There seem to be alternative measures that, in practice,
might lead to the same number of people entering the EU yet at the same time better
guarantee the right to leave to seek asylum. An example of such an alternative is
offering legal and safe channels for exiting countries of origin and transit so that
individuals can apply for asylum in EU Member States.
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Part V Conclusions and
recommendations

Summary of conclusions

This study scrutinised the compatibility of the anti-trafficking and anti-smuggling
measures with the EU Charter of Fundamental Rights. The findings can be struc-
tured along the following conclusions.

1. The existing legal definitions of human smuggling and human trafficking can and
have been interpreted in an overly expansive way (e.g. humanitarian assistance
can be legally labelled as human smuggling; there is no clarity as to the severity
threshold for determining whether a migrant has been deceived for the purpose
of ‘exploitation’). This raises questions as to what phenomena, more specifical-
ly, the EU and the EU Member States are attempting to prevent and ‘fight’. This,
in turn, raises serious doubts as to whether the ‘fight’ against human trafficking
and human smuggling is in fact aimed at preventing exploitation of individuals and
preventing loss of life. It seems instead that this ‘fight’, while cloaked in humanitar-
ian justifications, may rather be waged in service of the EU’s interests to prevent
departures and arrivals.

2. The multi-level structure of the EU actions against human smuggling and human
trafficking, and their informality, makes it difficult to hold the EU or its Member
States responsible for possible harm inflicted upon individuals. This difficulty
is exacerbated in the external field due to the involvement of non-EU actors (i.e.
countries of origin and transit) and the fact that those affected are generally non-EU
citizens who are outside EU territory.

3. The EU Charter of Fundamental Rights can partially resolve these difficulties. The
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Charterapplies to the EU institutions and bodies even when they act outside the EU
legal framework, which means that any informal arrangements with third countries
can be scrutinised against the standards of the EU Charter. When these arrange-
ments affect individuals located outside the EU territory, the EU Charter can still be
invoked since it does not contain a territorial or jurisdictional limitation.

4. The EU Charter of Fundamental Rights applies to the EU Member States only in
relation to their actions in implementation of EU law. The question as to when EU
Member States actually implement EU law is fraught with difficulties, which cre-
ates uncertainty and grey areas. Leaving this general problem aside, it needs to be
considered that when EU Member States make anti-smuggling and anti-trafficking
arrangements with third countries to contain the movement of individuals, these ar-
rangements are of an informal nature. This gives a basis for the argument that they
are notinimplementation of EU law. However, it might also be possible to argue that
since there is specific EU law in the area of human smuggling and trafficking, some
measures might be considered as being in implementation of EU law. If they are,
these measures can be reviewed against the standards of the Charter.

5. The study identified two rights from the EU Charter that are potentially at stake
due to the measures of external border control performed by the EU and its Member
States aimed at preventing human smuggling and human trafficking. These are the
right to life and the right to asylum. The study highlighted the substantive legal
obstacles that exist for testing whether the harm caused by the measures can be
legally defined as a violation of these two rights. There might be also procedural
obstacles (e.g. the conditions for triggering a procedure before the Court of Justice)
that have not been covered by the study and remain to be fully explored. The ex-
amination of the substantive legal obstacles is of importance since if the anti-traf-
ficking and anti-smuggling measures are not tested against human rights law stan-
dards, then we are bound to follow the accepted rhetoric that border controls are in
the interest of those being contained.

6. As to the right to life, it has remained empirically questionable whether the
chosen means (i.e. anti-smuggling and anti-trafficking measures) actually ensure
the right to life of the affected migrants. Various reports have pointed out that the
anti-smuggling and anti-trafficking measures in fact lead to more deaths and in-
crease the risks for migrants. Therefore, the effectiveness of the chosen means is
in doubt and alternative means need to be considered. In light of the prerogative of
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EU Member States to control their borders, these alternative means cannot be as far
reaching as to demand the dismantling of border controls. Any alternative means
will have to accommodate States’ migration control interests. A possible alternative
means in this respect might be offering a safe route to those who might be in need
of international protection.

Equally important, for the EU and its Member States to comply with their positive
obligation to ensure the right to life, they need to initiate studies to assess to what
extent the current anti-smuggling and anti-trafficking measures effectively ensure
the right to life and to what extent any alternative measures (e.g. legal routes to
entry) might be too burdensome or unreasonable.

7. Since the effects of the anti-smuggling and anti-trafficking measures are contain-
ment of people in countries of origin and transit and preventing people from leav-
ing, these measures interfere with the right to asylum. An integral element of this
right is the right to leave to seek asylum.

To be permissible, the measures that interfere with the right have to be ‘provided
by law’. In light of the informal nature of the arrangements that form the basis for
the undertaken measures, this requirement does not seem to have been met. The
measures can thus be declared contrary to human rights law, based solely on the
failure to meet the ‘provided by law’ requirement.

To be permissible, the measures that interfere with the right have to also pursue
legitimate objectives. It can be accepted that preserving the integrity of EU Member
State borders by preventing arrivals is a legitimate objective. The objective of sav-
ing lives can also be accepted as legitimate.

It can be, however, questioned whether the chosen measures for achieving these
objectives are necessary. There seems to be alternative measures that, in practice,
might lead to the same number of people entering the EU yet at the same time better
guarantee the right to leave to seek asylum. An example of such an alternative is
offering legal and safe channels for exiting countries of origin and transit so that
individuals can apply for asylum in EU Member States.
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Policy Recommendations

1. Better understanding of the definitions (Part I)

The legal definitions of human smuggling and human trafficking are ambiguous and
have been interpreted in an overly expansive way, which has led to little under-
standing as to the nature of the phenomenon that the EU and the EU Member States
try to address. This understanding needs to be improved for any measures against
human trafficking and human smuggling to be effective. Improved understanding
also implies that ‘human smuggling’ and ‘human trafficking’ should not be con-
stantly rhetorically invoked to justify migration control policies.

2. Reconsidering the definitions so that they reflect severe forms of harm (Part I)

In light of the overly expansive way in which human trafficking and human smug-
gling are interpreted, a reconsideration is necessary as to the type, nature and
severity of harm and wrong that these crimes are meant to reflect. Such a recon-
sideration should, for example, imply questioning the inclusion of humanitarian
assistance within the definition scope of human smuggling.

3. Undertaking complementary measures for ensuring asylum seekers’ rights
(Part 1V)

For the EU and its Member States to truly deliver on their claim that saving lives is
a primary goal of the EU actions in relation to the management of the EU external
borders, the measures of containing migrants in countries of origin and transit will
have to be complemented with other measures. These other measures can ensure
safe routes for accessing the EU territory. Any alternative measures (e.g. creating
safe and legal channels for existing countries of origin and transit) might lead to the
same number of people actually entering the territory of the EU Member States. This
possibility needs to be the subject of further study.

4. Strengthening of hard law (Part IV)

Cooperation with third countries in the field of migration should evolve towards
greater recourse to hard law, rather than soft law and informal arrangements. This
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will ensure that the EU and its Member States’ actions in this area can be tested
against human rights law standards.

5. Undertaking empirically grounded studies (Part 1V)

The EU and its Member States should ensure empirically grounded studies that can
demonstrate that the current anti-smuggling and anti-trafficking measures are ac-
tually effective forachieving the claimed objectives (i.e. saving lives and preventing
arrivals). The EU and its Member States should also ensure empirically grounded
studies that can demonstrate whether any alternatives to currently predominating
measures would be too burdensome and unreasonable.
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